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Count the proofs I have collected, 
To have my writings well protected ; 
Theſe I lay by for time of need, 

And thou may'ſt at thy leiſure read. 


Pzxior's Alma, Cant. II. 
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P R E F A C E 


TO THE 


N GO T N 1 


THIS part of the work having been 

put together ſome time after the 
date of the reſt, and yet being, in a man- 
ner, the ſupport of the wholt fabric; 
it is neceſſary to ſay one word, as to 
what ariſes from ſo conſiderable a varia- 
tion in point of time, before J enter on 
the immediate ſubject of the preſent ob- 
ſervations, the Notes themſelves. 

I only defire, in order to leſſen ſome 
imperfections that ariſe from this very 
fource, to eftabliſh the authenticity of 
the dates themſelves, and truſt the Rea- 
der will give me credit for the aſſertion 

A 3 woben 
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wwhen I aſſure him, that the Dialogues 
and Notes were aftually written and 
printed at the reſpettive times they bear 
date: and that the Notes, though ori- 
ginally conceived as a neceſſary accom- 
panyment in ſome ſhape or other, were 
not till very lately brought into their 
preſent ſhape. 

This obſervation will entitle me to 
ſore indulgence, in paſſing over ſome 
little improprieties in the Dialogues, 
which are to be laid to the account of 

In one > Mics for inſtance, there it 
2 alligſon to a ſet of charatters that at 
the time all united in di Yplaying _ their 
oxcellence in the fame ſeene of a action, * 
but are now diſperſed in various depart- 
ments; ſome in the moſt elevated rank 
in the State, as well as in the Pro- 


Hen. Had I not in that part of the 


® About the year 1767. 


Dialogue 
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Dialogue refted content with a faint al- 
tufion to a few private cbaracters, the 
text would baue fill wanted à greater 
comment : the elevation of ſome from the 
| bor to the bench z the quick traxfuima 
From one bench to another 5 and the va- 
rious ſucceſſions on the ſame bench, would 
all have contributed to depreciate the 
defign of drawing a portrait, that was 
to be known n only from the robes given it 
by the painter; efpecially when, after 
all, thoſe great models will be much bet- 
ter charatteriſed by their own eloquence 
and abilities, in colours that will ſcarce 
fade, till time itſelf does. Had I indeed 
attempted, for inflante, to deſcribe thoſe 
three very eminent perſons, now living. 
who have been laſt ſucceſſively appointed to 
preſide in one fingle Court of Law, I ſhould 
have ſhrunk under the weight of my Sub- 
jet. How again could one feeble voice 


echo thoſe notes, which the Muſe itſelf 
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had ſounded fo long ago, when it pro- 
claimed * the Fame of him 

| *' ——Whom nature, learning, birth conſpir'd 

Io form not to admire but be admir'd. 

Who, befides himſelf, can do juſtice to a 
reputation that, like a river, is perpe- 
tually ſpreading in its courſe, till it is 

. teſt in the great ocean of Eternity? For- 
tunately therefore for me, the canvaſs 
was left a blank, not only from the dif- 
ficulty of the undertaking, but as, in 
many inſlances, time ſo ſoon varies the 

Portrait. | 
Things are, in their nature, more 
fixed and invariable' than perſons: and 
if the great outlines of the Conſtitution 
are deduced from principles (as it is 

hoped they are) there will be leſs reaſon 
to apprebend the work will ſuffer in its 
material parts, by the accidental fluc- 
tuation of this or that prevailing party 

* Pope's Imitat. of Horace, ep. 6. v. 39. 
ar 


PaEFACE to the NoTEes. is 


er opinion. Many points in the princi- 
pal Dialogue have been the ſubje# of 
public debate, as well as private diſ- 
courſe, fince the writeng it: I can only 
ſay, however my ſentiments bappen to 
| Coincide or diſagree with thoſe of the 
world, truth alone was my objet at the 
time; and bowever a juvenile fancy may 
bave wunawares dreſſed up error in its 
form, I may fincerely aſſert that I baue 
in no one inſtance endeavoured to mijlead 
or miſrepreſent. This will entitle me 
to candour from all who profeſs to differ 
from me; though I ſhould add, I am 
not conſcious that TI have advanced any 
thing material upon the ſubjeft that 
ought to be retracted. If T bave done 
this in one or two minute trivial cita- 
Tons, it would very ill become me to de- 
fend an opinion in points of importance 
againſt conviction. 


Indeed 
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X 
Indeed I was fo little ſatisfied with 
leaving a diſcuſſion of ſo great a ſubjett 
as that of the Engliſh Law and Con- 
Alitut ion, on the mere reaſoning of the 


perſons in an imaginary drama, that I 


all along conceived a defign of commu- 
nicating to the reader, ſome of thoſe 
autherities which, from general read- 
ing, had led me into ſuch a train of 
thinking. As I was ambitious of bav- 
ing what was advanced, have more 
weight than what the air of conver /a- 
tion alone will allow it, (notwithftand- 
ing all the advantages propoſed to my= 
el, from the form of diſcourſe} I could 
not leave it to be ſupported merely by 
the declarations of the ſpeakers : and 
therefore as ** theſe our actors {Hike 
thoſe of Proſpero in the Tempeſt are 
now melted into air; it was incumbent 
on me at the end of the play, to diſſolve 
the enchantment, and ſhew things fairly 
ts 
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to the reader as they are. And it will 
be, no doubt, a ſatigfaction to find the 
' notes prevent giving unlimited credit 
to the text : that it its Lord Coke, for 
inſtance, that often ſpeaks by — 
without the formality of being men- 
tioned: and that, by a kind Pytba- 
gorean tranſmigration, ſe vera great 
fages, both of antient and modern times, 
are in à manner made to animate the 
feetitious perſons of the Dialogue. 

Reaſon and example both induced me 
to ſeparate the notes entirely from the 
text. Great agthorities may be urged 
for it, both in Hiftory end in Dialogue. 
The laws of converſation in particular, 
would diſdain the affeclation of citing 
page and verſe : and the notes thus et 


apart, may ſupport, without —y 
the compoſition, 


This place tov, if any, wil july fwe- 
Confiderable extracts made from books in 
different 
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different languages, from a defire to 45 


Juſtice to the authors ſentiments by giv- 


mg them in their own original expreſſion: 
In this reſpect what would be unpardon- 
able in the Dialogues it is hoped, does 
not want excuſe in the notes. Many an 
Engliſh gentleman would with reaſon be 
diſpleaſed at being made party by ſurpriſe 
ta a converſation made up of as many dif= 


erent languages as the perſons who com- 


feſed the company: But nobody who was 
carried to the Royal-Exchange, which 
be was told beforehand was the reſort of 
merchants of different ngtions, would be © 
out of humour at hearing a Greek, an 
Ttalian, or a Frenchman, ſpeak in his 
own language. Every body in this caſe 
has his own. remedy, either not fo go 
among them ; or not to liſten to them at 
all, if they are unintelligible. I, when 
it was meant to make ſome of them more 
generally communicative, our friends of 
antient 
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antient Greece have had the misfortune 
to have but a lame interpreter, the 
learned with their uſual candour will 
overlook it. 

The notes themſetves Fr UNawares, 
grown in their progreſs ; their plan bau- 
ing been extended in the execution much 
beyond the original deſign : as they now 
. comprehend ſeveral occafional remarks, 


” as well as the authorities abovementioned. 


Some few other particulars muſt juſt be 


mentioned. To keep them within a tole= 


rable ' compaſs, it was thought much 
more adviſeable in general to refer 
to the books, rather than to cite the 
paſſages in them alluded to in the Dia- 
Hogue. Wherever various editions are 
cited, they are pointed out. 

As to the reaſonableneſs of the PE 
ſent bulk of the Notes, I am the laft 
Judge in the world in my own cauſe ; 
but though it is more probable I am 


3 guilty 


xiv PREFACE to the NoTrs. 


guilty in the exceſs than in the defect, 
yet it may be thought I have been too 
Sparing in ſome places, however over- 
copious in general; many entire pages, 
in ſucceſſion, being totally unnoticed in 
this review, and the argument left ta 
and or fall by its own weight *. To 
this I can only ſay, that in thoſe places 
no particular authority could be cited, 
becauſe none, in reality, was particu- 
larly in view. The paſſages in thoſe 
anftances being concluſions formed in the 
mind in a train of thinking, acquired 
From a courſe of reading; and the par- 
ticulars that gave the firſt riſe to them, 
had long vaniſhed, and were no more ta 
be recalled in the memory, than à picture 
in the mirroir when the object has dij- 
111 appeared. 
* As for inſtance, in Dial, II. in the general ana- 
ly6s of Practice, and Dial. III. in the ketch of Juriſ- 


diction; the reaſoning from the law of nature in the 
3 latter end; and the hiſtorical recapitulation, &c. &c. 


N T flatter 
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I flatter myſelf, the great variety of 
authors that have been referred to, by 
away of authority or illuſtration, in the 
courſe of theſe notes, will rather prove 

an apology for the whole performance, 
than fland in need of one. At leaft, if 
the reader has the ſame pleaſure in go- 
ing back to the fountain head, that I 
found in drawing from thence, we ſhall 
neither of us repent of our pains, and 
why ſhould we not part good friends with 
each other? In thoſe hopes, at the 
concluſion of the work, I will finally ad- 
dreſs my Readers in an humble application 
of the words of the celebrated Pre- 
ident de Thou, in his letter to Henry the 

Fourth of France, prefixed to bis Hiſtory. 

* —A noſtris aliiſque, qui hec le- 

gent, peto, ne quid præjudicati ſe- 

* cum domo adferant ; neque de hoc 

A opere priuſquam eo perlecto pronun- 
6c tient, Inceptum viribus noſtris ma- 


3 Jus 
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i jus eſſe, et ad illud multa, quæ in 
4 me non ſint, defiderari, inficias non 
« jerim : ſed vicit utilitas publica et 
1 ardens de mea poſteràque ætate pro- 
* merend: ſtudium, cui dum conſu- 
# lerem, temerarius quam ingratus 
* haberi malim. T 
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AGE vi. line 1. Choice of Hercules.] This 
beautiful allegory has been imitated by 
ſome maſterly hands; in our own language, 
it has been the ſubject of the excellent poem 
inſerted in Spence” s Polymetis, and Dodſley's * 
Collection, vol. iii. and in Italian by Metal- 
taſio in his Alcide al Bivio. vol. x. 


Page vii. line 14. Invention and fancy are 
of the eſſence of Poetry.] A ſimilar idea in 
Mr. Gray's admirable ode, where the Poez's 

_ eye is repreſented as diſcovering 

Such forms, as glitter in the Muſe's ray 

With orient hues, unborrow'd of the Sun. 
Ver. IV, B Page 


NOTES ON 


Page viii. line 5. Any compoſition, if coloured 
over by fiction, approaches more or leſs to the 
nature of poetry.) Il eſt de beaux poemes ſans 
vers comme il eſt de beaux vers ſans poëſie, 
et de beaux tableaux ſans une riche coloris,” 
ſays the Abbe du Bos, Reflex. Critiq. vol. i. 
c. 48. And to the ſame purpoſe Boileau 
adds,—<< Ces poemes en proſe que nous appel- 
lons Romans, &c.” Lett. 4th to Monſ. Per- 
rault. And one, whoſe example in writing the 
ſerious and comic, has not a little fortified his 
opinion, tells us—< que la Epica tambien 
puede eſcrivirſe en Proſa como en verſo.” 


Page xi. line 7. A Poet will ſometimes 
throw events into Allegory, &c.] It ſeemed 
not amiſs, to add an inſtance of each of theſe 
methods, which, though not all taken from 
profeſſed didactic poems, will ſufficiently 
explain what is meant in the Eſſay. 1. Will 
throw events, and ordinary occurrences into 
Allzgory—as in deſcribing the mixture of hap- 
pineſs or unhappineſs in human life, in the 
proverbial ſtyle, by that of © cloud and ſun- 
ſhine,” or ſaying © the day is ſometimes 
a mother, ſometimes a ſtep-mother.” | 
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THE ESSAY. 3 
Addors ab Ziue pity mihe ailpios art 


Pl vet. | Theocr it. 


Adore Myrpuri T Hep, dove Myrnp. 
Heſiod. Oper. et Dies. v. 825. 


2. Will mark what be deſcribes by probable 


conſeguences—as in the firſt Georgick. 


Sin maculæ incipient rutilo immiſcerier igni, 


Omnia tunc pariter vento nimbiſque videbis 


Fervere. Non illũ guiſ uam me nocte per allum 
Tre, neque a terrd moneat convellere funem. 
Ver. 454. 
3. Inſtead of formal compariſons will rather 
hint the reſemblance in the application—as in 
that pretty fragment of Moſchus on the 
death of Bion. 


At At Tai pahayai (iv , xdra Kar 
o, | 

Kai ra yMwpa oihuva, To Tak De avnfors 

Y5+poy av {wovrt, xa tis eros ahko Dt. 

Aupis & ot uryanoy xat xapripor, n Sopot 
avdpes 74 

OTTors Tpwra, Davwjues, avarcot rv vt v, 

Eudoues w para jaxpoy aTtpuora vn r 
ur Ver. 100. 
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The Field, or Garden, many a plant ſupplies. 
That after blooming at its ſeaſon dies; 

Yet only dies more blooming to appear, 

The pride and glory of another year: 

But we, however great, or brave, or wiſe, 
When in that Sleep of Death*” we cloſe our eyes, 
Still, after ages in the filent tomb, | 
Have the ſame long unbroken reſt to come ! 


The ſame kind of thought (not uncom- 
mon among the antient Poets) has been 
ſweetly expreſſed by Taſſo. "I 
Deb mira (egli canto) ſpuntar la roſa 
Dal verde ſuo modęſta, e verginella, 

Che mezzo aperta ancora, e mezz0 aſcoſa 
Quanto fi moſira men, tanto & piu bella. 

Ecco poi nudo il Sen gia baldanzoſa 
Diſpiega; ecco poi langue, e non par quella, 
Quella non par, che defiata avanti 
Fu da mille donzelle, e mille amanti. 

i Cos? trapaſſa al trapaſſar d'un giorno 
Della vita mortale il fore, e' verde : 

Ne perche faccia indietro April ritorno, 
St rinfiora ella mai, ne fi rinverde. | 
Canto. 16, ſtanz. 14. 


* Hamlet, At 3. Sc. 2. Page 
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Page xl. line 14. Conſiderable names among 
our own toriters.] To thoſe mentioned may 
be added Lord Bacon's and the Duke of 
Buckingham's. Sir Thomas More is ſaid to 
have written ſeveral dialogues. Wood's 
Life by Hearne, p. 31. but I do not find 
that they were ever publiſhed. 
N 

Page li. line 4. The law is a polemical 
art.] Lord Coke approves much of the ſay- 
ing of Sir Richard Hankford, a Judge in 
Henry the Fourth's time. Home ne 
ſcavera de quel metal un campane eſt ſi ne 
ſoit bien bate, ne le ley bien conus ſans 
diſputation.” 1 Inſt. 395. 

Page lvi. line 5. Axiom.] Lord Bacon, 
in his Advancement of Learning, has conſi- 
dered the reſpective merit of © axioms” and 
queries as applied to the tradition of 
knowledge in general, Vol, I. fol. edit. p. 
71. and fee Dr, Beattie on Truth, p. 31. 
and p. 208, 


—S 
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Page lix. line 16. Famous law caſe,] 


Buſhell's caſe in Vaughan's Report. 


Page Ixiv. line 9. Has not left the reader | 


in doubt of the true opinion for which ſome of 
the Autients have been cenſured.) This con- 
duct in ſome reſulted chiefly from the prin- 
ciples of the academic Sect. Dr. Beattie 
has anſwered this imputation on Socrates, 
in his admirable Eſſay on Truth, p. 249, &c. 
2d. Edit, Many paſſages might be cited, 
from the Memorabilia of Xenophon, which 
are an undeniable vindication againſt this 
charge, See particularly, lib. 1, c. 1,4 19. 
ibid. c. 4. F 18. lib. 2. c. 6. 5. ibid. c. 7. 
$ 9. and Socrates himſelf has abundantly an- 
ſwered this inſinuation, lib. 4. c. 4. $ and 


c. 6, 


Page Ixv. line 2. Attempt of the reigning 
Favourite to bring iu the Civil Law.] William 
de la Poole, Duke of Suffolk, and others 
mentioned, 3. Inſt. 35, 


Page Ixxxvi. line 6. Dr. Middleton was 
told.] See Dr. Rutherforth's defence af Bp. 
Sherlock on Prophecy, p- 3. | 
| NOTES 
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ON 


DIALOGUE I. 


AGE 10. line 1. Aud certainly the imi- 

tative arts muſt neceſſarily be capable of 
afiſting each other.) The aſſiſtance poetry 
has afforded to the other imitative arts may 
be evident from the very early and well- 
known inſtance of Phidias's Jupiter, copied 
from the firſt Iliad, And it is ſomewhere 
imagined, with great probability, that in the 
famous picture of the ſacrifice of Iphigenia | 


_ by Timanthes, the admirable thought of ex- | 
preſſing the higheſt degree of grief © by the | 


veil, was borrowed from Sophocles. 


Ns Iioudlty Ayayuiuu Avas 

Exi oPayas Says 3y as ances xopny 
AviSwagze xapratu pe Lac zaps 

Aaxpug Tponyey, * Oupdly T:T)0v vpobets. 
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When the great prince his lovely damſel ſaw 
Proceed a victim to the ſacred grove, | 
| He groan'd; and rais'd his mantle to his face, 
1 To vent the torrent of bis grief. — 


The hiſtory of that famous painting of 
Timanthes is deſcribed by Pliny, Nat. Hiſt, 
lib. 35. c. 10. where other inſtances of imi- 
| | tation from poets may be met with. On 

the other hand the poets (if they have not 
| borrowed ideas from painters) have com- 
mended and deſcribed with rapture ſeveral 
pieces of ſculpture and painting. The de- 
Wee in Virgil, lib. 8. v. 631. : 


"I 
—— TC 2 _ 


| - Feminos huic uberg circum 


Tap pendentes pueros— 


Wi it is ſuppoſed was borrowed from the han 
1} ſtatue in the capitol, mentioned by Tully in 
We | one of his orations againſt Catiline. Dr, 
1 Middleton's Letter from Rome, 35. 

Wi | And it is not improbable that the pictures 
at Carthage, deſcribed in the firſt Æneid, 
| were remembrances of ſome pictures well 

| | {known in Virgil's time, In the Anthologia 

ul | ON Græc. 
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Græc. lib. 4. the Philofetes of Parrhaſius is 
finely deſcribed ; and in the ſame collection, 
the cow of Myron, and the grapes of Zeuxis. \ 
In Theocritus, firſt Idyll, there is an almoſt 
graphical deſcription of a piece of ſculpture | 
that was moſt likely then exiiting as the 
poet's model. Every body knows the fine 


compliment paid to the Venus of Apenn 
by Ovid. 


Si venerem Coils nunquam pinxiſſet Apelles 
Merſa ſub equoreis uſque lateret aquis. 


And without being tedious in the mention 
of particulars, a catalogue © of antient pic- 
tures and ſculptures” might almoſt be form- 
ed even from the Greek epigrams that re- 
main, | 
The thought of Timanthes and Sophocles 
above mentioned, as to the manner of ex- 
preſſing grief, remind me of a very fine 
paſſage in Euripides Iphigenia, aul. v. 465. | 
where the poet is equally ſucceſsful in the 
artifice he uſes to heighten his ſubject: a 


very 
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very young infant is repreſented as burſting 

into tears on the diſtreſs of the family ; but 
it is the poet's obſervation that gives thoſe 
tears their true force and energy, 


Nagwy c Opegns eyyus aval onovlat 
Ov curse owtlus' ili yap bc vnxioc. 


Oreſtes too with tears ſhall ſwell our grief, 
Unknowing why he grieves, as yet a thild. 


Shakeſpear, in copying only nature, has 
hit upon two or three ſimilar inſtances, that 1 
cannot reſiſt citing upon this occaſion, as 
happy comments on Euripides. In his Co- 


riolanus, 


« This boy, that cannot tell” what he would have, 
But kneels and holds up hands for fellowſhip, 
Does reaſon his petition with more ſtrength 
Than thou haſt to deny it. Act 5. ſe. 3. 


la his comedy of Errors, 


f 4 Piteous plainings of the pretty babes, 
That mourn'd for faſhion”, ignorant what to fear, 
Forc'd em to ſeek delays for them and me. 
| Act 1. ſc. 1. 


As 
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As after ſome oration, fairly ſpoke 

By a beloved prince, there doth appear 
Among the buzzing, pleaſed multitude, | 
Where every ſomething, being blent together, 


Turns to a wild of nothing ſave of joy, | 
* Expreſt and not expreſt.“ 
Merch. of Ven. act 3. ſc. 2. 


In this latter paſſage, tho? the incident is 
totally different, yet the idea and expreſſion 
is almoſt the ſame as that of Euripides. 

But to conclude this ſubject: the reſem- 
blance, peculiarities, and mutual aſſiſtance of 
the arts of poetry and painting, has been 
_ excellently well deſcribed in Mr. Harris's 
three Dialogues on Art, &c. and by the 
Abbe du Bos in his Reflections Critiques. 


Page 12. line 17. Merchants, upon more than 
one occafien, have told us, &c.] See to this 
purpoſe the Cauſes of the Decline of foreign 
Trade, and Cary's Eſſay on Trade, and more 
modern works. 


Ibid. line laſt. The ſame incompetence has 
been inſiſted on in favour of eccleſiaſtical juriſ- 
diftion, in excluſion of the common Law.] 

I | This 
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This is one of | thoſe ſmall blots in the 
Codex Juris Ecclefiaſtici, which, with other 
errors of that learned and uſeful work, has 
been copied with leſs excuſe by other writers, 


Page 13. line 17. A paſſage in Xenophon, 
where Socrates recommends geometry and arith- 
metic as a general part of Education.] The 
paſſage is this: E/1/aox: dt (Socrates Sc.) „ 
peypt dis de e ipoY evas txagou {mpayuales 
Toy ophws mera upyoy* \ 2. Then, after 
_ conſidering geometry and aſtronomy, ($ 3. 
&c.) he comes to arithmetic, and ſubjoins 
the limitation to the ſtudy of each, alluded 
to in the text — ex:)evrr os Y, Noyioyss N 
Vaverv x, TeTHY os oHEπν Tos a)hois an, 
Quharrteodai hv pela mpayudlacy peyps &s 
Ts whips Tayla xa: avis ovwmioxotra 2 
cuncis net Tots cuνννο Mem. lib. 4.c.7.J8. 

Among many other * learned and ingenious 
publications, with which the Ladies of this 
age and country have obliged the world, 


« See for inſtance, the tranſlation of Epictetus, the 
Eſſay on the Writings and Genius of Shakeſpear, 
Life of Monſ. D'Aubignè, and Letters on the Im- 
provement of the Mind. 

this 
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this excellent work of Xenophon's has, owed 
its naturalization in England to a female 
Philoſopher ; whoſe words J have here tran- 
ſcribed, as interpreters of her author's ſen- 
timents. | 

He was very careful to fix the bounds in 
every ſcience, beyond which, be would ſay, no 
perſon properly inſtructed ought to paſs. 

\ Socrates alſo recommended the ſtudy of arith- 
metic to his friends, and aſſiſted them, as was 
his cuſtom, in tracing out the ſeveral parts of 
it, as far as might be uſeful ; but here, as elſe- 
where, fixed bounds to their enquiries, never 
ſuffering them to run out into vain and trifling 
diſquiſitions, which could be of no advantage 
either to themſelves or others. Mrs, Fielding's 
Tranſlation, p. 350— 333. 

The admirers of Xenophon's account of 
Socrates, that have not yet met with a ſmall 
tract lately publiſhed *, will have great plea- 
fure in ſeeing one of the moſt beautiful re- 
mains of antiquity ſet in a light, which had 
hitherto eſcaped every one who had pub- 
liſhed his ſentiments on that excellent work: 

Printed for Rivington, the beginning of this year. 

I ; as 
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as the learned author of the ſmall pamphlet, 
called the Socratic Syſtem of Morals, as 
delivered in Xenophon's Memorabilia,” in 
endeavouring to ſhew not only that there is 
a connection throughout the Memorabilia, 
but even that the parts ariſe out of each 
other, and have that regular dependence on 
each other that forms a ſyſtem, has given 
the learned world an idea quite new and 
very plauſible at leaſt, if any one ſhould 
think it not abſolutely ſatisfactory. 


Page 14. line 20. Geometry of general uti- 
tity, &c.] Two things deſerve to be lightly 
touched on in this place. 1. The applica- 

tion of mathematics to the art of reaſoning, 

in which view alone it can be of general uſe. 
2. The falſe taſte which ſome writers have 
fallen into, by a miſapplication of this kind 
of learning to other ſubjects. 

1. As to the application of geometry and 
algebra to the art of reafoning, Mr. Locke, 
in the paſſages alluded to and throughout 
his Eſſay, is full enough in general; and a 

| 5 late 
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late treatiſe * of logic, that copies Mr. Locke's 
notions, and is the moſt liberal on that ſub- 
jet, has been rather more explicit in n 

particular. | 

The method of reaſoning has been di- 
vided by logicians into the analytic and the 
ſynthetic. And as to the bare form of rea- 
ſoning, algebra furniſhes the moſt perfect 
model of the analytic, as geometry does of 
the ſynthetic; as is 'well known to every 
body converſant in treatiſes of that kind. 

I will only add, that with a view to alge- 
bra as an art of reaſoning, Profeſſor Saun- 
derſon has, with uncommon perſpicuity, 
done great juſtice to the ſubject; and has 
often given excellent ſpecimens both of the 
analytic and ſynthetic methods together. 
See vol. I. p. 173. and 213. &c. And if we 
would look abroad for the application of 
theſe methods to other ſubjects than that of 
abſtract quantity, Ariſtotle (even on the 
moſt liberal ſubje&s, as poetry and rhetoric) 
may be recommended as a pure model 
of the ſynthetic or demonſtrative method, 


* By Mr, Duncan, od 
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as Xenophon and Plato, in their Socratic Dia- 
logues, are of the method of inveſtigation. 
The reaſon why algebra deſerves to be ſo 
much commended as the great art of ex- 
tending our enquiries, (as geometry is of 
communicating them) ſeems to be from the 
variety and ſubtlety of its operations; the 
moſt conſiderable of which it may not be 
amiſs to give a ſummary view of in this 
place. And ſuch are, r. Its tranſpoſitions. 
2. Ingenious ſubſtitutions of known for un- 
known quantities. 3. Aſſumed equality of 
lines and ſymbolical quantities, whereby in 
the deeper operations an elegant ſimplicity 
and conciſeneſs of expreſſion is obtained. 
| 4. By adding or ſubſtracting equations or 
it! ' | ratios. 5. By the admirable facility its 
it rules offer for comparing things together. 
'6. The independency of algebraical opera- 
tions; whereas the propoſitions of Euclid 
(and all geometrical truths depending on 
them) are in a manner all chained together, 
The poet was happy in his idea when he 


' ſaid, 


Full 


* 2 * 
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Full in the midſt of Euclid dip at once, | 
And petrify à genius to a dunce. 


Euclid is certainly one of thoſe authors (in 
Seneca's phraſe) in limine ſalutandus. 7the 
and the laſt to be mentioned here, as.a great 
ſpur to invention, and which are capable of 
being transferred to other enquiries, are the 
various means Algebra affords of coming at 
the ſame concluſions, by the union of its 
operations with thoſe of Geometry. Of this 
Sir Iſaac Newton, in his Univerſal Arith- 
metic, has given a beautiful inſtance, by 
deducing the ſame equation ſeven different 
ways. See the Latin edition, 8 vo. p. 109— 
114. 

So much for the real uſe of mathematical 
learning in cultivating, without cramping, 
the powers of the mind: but if inſtead of 
transferring the manner and perſpicuity of 
geometrical reaſoning to other ſubjects, other 
ſubjects are made to conform to this, the 
effect is inverted, and the faculties are 
confined inſtead of being enlarged. And 
therefore a few words muſt be added on the 
Vol. IV. * miſap- 
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miſapplication of this excellent ſcience. 
2. And excellent as it is, one is ſorry to ſee 
the pedantic miſapplication of the peculiar 
characters of Geometry and Algebra, that has 
prevailed with many writers on ſubjects to- 
„ rally different ; whereby morality itſelf has 
been, in a manner r put i into maſquerade : and 
ſome of the firſt and cleareſt ideas in the 
mind of man have been involved in obſcurity. 
This cenſure is the more necelfary;b becauſe the 
very errors of fome writers acquire a credit 
from their example: which it is much eaſier 
for the generality to copy than to diſtinguiſh 
where it ought or ought: not to be copied. The 
dry forms of Propoſitions, Lemma's, Poſtula- 
ta, and the like, (which have been uſed in ſe- 
veral inſtances) are of themſelves diſguſting 
in treatiſes of morality, even to the few who 
underſtand them in their proper places; but 
arguing from ſymbolical characters is ſurely 
much more ſo. 


Page 15. line 7.] The paſſage alluded 
to is in the Pao of the underſtanding, 
$ 6. | 


Pace 


\ * 
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Page 16. line 17. Mr. Locke recom- 
mends the ſtudy of the firſt fix books of 


Euclid. On Educat. $ 171: author of Ana- 
lyſt, viz. Bp. Berkeley. 


Page 18. line 7.] See Tully de Oratore. 


| Page 22. line 20. Finch has ſaid.) See 
Finch's Law, b. I. p. 6. 


Page 23. line 13. The ſage Littleton.] 
The paſſage alluded to is in his nn 
$ 267. 


Page 24. line g. Good old writers, Briton 
and Brafton, &c.] Lord Coke has cited the 
paſſages in his 1 Inſt; 11. a; 


Ibid: line 13. The exact femilitude that, Lord 
Coke tells us, (from the Parliament Rolls) ſub- 
fiſts between an elephant and a member of par- 
liament, &c.] Lord Coke mentions this in 
his 4 Inſt, 3. The Parliament Roll he cites 
in his margin is Roll. 3. Hen. 6. No. 3. 
which may be ſeen at length in the Cotton 
Records, 577, pl. 3: 

| "i Swift, 
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Swift, in the lively turn he has given this 


hint, has mehtioned it as if Lord Coke 
himſelf was the author of the compariſon. 


% Ere bribes convince you whom to choſe, 
The precepts of Lord Coke peruſe ; 
Obſerve an elephant, ſays he, 


And let, like him, your member be,” &c. 


Vol. vi. 


Page 26. line 10. The accounts of the an- 


tients leſs fabulous.) Sir W. Temple, as the 


champion of the antients againſt the moderns, 
treats thoſe accounts as literally true, which 


the antients themſelves conſidered as allegori- 


cal. See vol. i. fol. edit. p. 162. Dr. Wallis, 


who was himſelf eminently ſkilled in muſic, 
and in the theory of it, both antient and 
' modern, has left a curious enquiry, in the 
' Philoſophical Tranſactions, (No. 243. Au- 


guſt, 1698.) why the effects of muſic are 


ſuppoſed to have been ſo much greater for- 


merly than at this day; and upon his rea- 


ſoning, and every day's experience, the re- 


mark of Eunomus is grounded. In fur- 
ther 


ther ſupport of thoſe obſervations, two in- 
ſtances may be added, both taken from very 
credible writers, of the extraordinary effect 
of muſic. | | 
Henry Stephens, in his preface“ to the 
edition of the Greek Poets, ſpeaking of the | 
ſtory of Arion and the Dolphin, and other 
marvellous accounts left us by the antients 
in teſtimony of the power of muſic, adds an 
inſtance of his own knowledge. In the year 
1550 he viſited England, and during his 
ſtay there, gives an account of his going to 
ſee a Lion, which was eſteemed remarkably 
large and fierce of the kind ; mentions that 
a Boy being accidentally there with a Dutch 
organ played upon it, on which the Lion 
left his food, liſtened with great attention, 
and turned himſelf round ſeveral times, as 
it were dancing; as ſoon as the organ ſtop- 
ped, he returned to his meat very eagerly, - 
but the Boy playing again he liſtened to the 
ſound, and was as full of motion as before. - 


* Preface p. 8. The ſame ſtory is materially inſerted 
in Mattaire's Lives of the Stephens's, p. 216. 
| 1 After 
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After ſome days the experiment was tried 
again, and had the ſame effect. This is the 
ſubſtance of the ſtory. I have added it, 
however, in his own words, for any one who 
has not the book by him. 
«© Arioneus quidem certè Delphin notior 
« eſt quam ut eum hic commemorari ne- 
t ceſſt᷑ fit, Sed hæc omnia fando audita ſunt 
e tantum : hujus autem quam narrabo rei, 
e teſtem me oculatum eſſe profiteor, Quum 
« Londini agerem, animum Cupido inceſſit 
* viſendi Leonem, cujus omnes mihi Vaſti- 
« tatem prædicabant. Forte accidit dum 
“ ejus unà cum aliis ſpectator eſſem, ut in- 
0 grederetur Juvenis organum quoddam cir- 
„ cumferens. Is quum paulo poſt hortatu 
C noſtro (experiri enim libebat quam verum 
*- effet” quod de Leone ferebatur) pulſare 
illud cæpiſſet, repents vaſtam illam bel- 
*© loam, relictis, quas avide alioqui vorabat 
* antea, carnibus, non modò attentam mu- 
* ſicorum ſonorum auditricem eſſe, ſed et 
“ in gyrum corpus circumagere, perque 
& certos orhes ire ac redire, tanquam tripu- 
diantem, 
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« diantem, non ſine ſtopore conſpeximus. 
« Pulſare organum ille deſinebat? ad car- 
« nes hic ſuas redibat. Ad pulſandum orga- 
< num ille revertebatur? Miſſas carnes hic 
e fatjebat, ſuamque tripudiationem iterum 
< jing&ptabat. Nec vero hoc tum aliquoties 
” Si. ſatis viſum eſt ; ſed et aliquot 
<< poſt diebus ed reverſi iterum experiri 
% yoluimus : et experti certe ſumus ſed mi- 
<< fore tamen cum admiratione quod tunc 
< in vorandis carnibus occupatus .minime 
« eſſtt. Eant nune qui ea quæ de Orphei 
< lyri poetæ ſcripſerunt, mera mendacia 
«' eſſe clamant.” {EI 
The other inſtance is of a ſuprizing effect 
of Muſic, on the human ſpecies, and even in 
Italy, where it is ſo univerſally familiar, and 
as it were of the growth of the Country, as 
that it rather adds to the account. It is an 
extract from Sig. Taftini's Trattato di Mu- 
fica, inſerted in Mr. Stillingfleet's Effiy on 
the Principles and Power of Harmony. 
In the year 1714 (If Tam not miſtaken)” 
in an Opera that was performed at An- 
S cona, 
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* cona, there was in the begining of the 
third act, a paſſage of recitative, unac- 
companied by any other inſtrument but 
te the baſe : which raiſed both in the Pro- 
“ feſſors and in the reſt of the audience, 
* ſuch and fo great a commotion of mind, 
„ that we could not help ſtaring Son. 
another, on account of the viſible change 

* of colour that was cauſed in every ones 
* countenance. The effect was not of the 

„ plaintive kind: I remember well that the 
* words expreſſed indignation; but of ſo 

| * harſh and chilling a nature that the mind 
vas diſordered “ by it. Thirteen times 

« this drama was performed, and the ſame 

* effect always followed, and that too uni- 
« verſally; of which the remarkable pre- 
* vious ſilence of the audience, to prepare 

* themſelves for the enjoyment of the ef- 

* fect, was an undoubted ſign,” Stilling- 

fleet, p. 62. 


This was, in offect, a ſpecies of that Anti-Mufic, 
which Lord Bacon had long before ö as a very 
practicable i inven tion. 


„ Page 
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Page 28. line laſt. Many of the antient 
laws of Greece are preſerved in both his poems. 
The Grecian antiquities of Archbiſhop Pot- 
ter, Meurſius, and Petit's Leges Atticæ, are 
full proofs of this; and ſee an ingenious diſ- 
ſertation to this purpoſe in Gronovius, Col- 
lection of Greek Antiquities, Vol. vi. | 

Page 29. line 15. Appeal to the many m- | 
ment writers of natural and civil law.] One | 
may in this caſe appeal to the Roman Em- 
peror himſelf, who has quoted Homer in his 
Inſtitute; as the compilers of the Digeſt had 

done before him. See particularly Inſt. 2. 
tit. 7. on the Donatio Cauſi Mortis, and the 
Digeſt, lib. 1. tit. 1. § 1. 


Page 33. line 1.] Odyſſ. I. 1. 
Their Manners noted, and their States ſurveyed. 
Pope, v. 6. 


| Ibid. line 12. Muſt be qualified to im- 
prove by travel.] Dr. Middleton's remark 
on Tully to this purpoſe is very fine, See 
his Life of Cicero, Vol. i, 4to. edit, p. 45s 


45, 


Page 
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Page 25. line 6. The orators of Greece 
and Rome are qualified as well as the poets to 
entertain in their turn; the poets, we are 
told, were their fathers.) Alluding to a pal- 
ſage in Strabo, well worth tranſcribing. 


Nc c erety 5 12g v νο OE LATETHEYNT hrEVES 
Nn 75 Tome 551" TpwTI5a Yap i Tomlnn 
nx leu un anden £15 ro prooy, x ev ontunoty. 
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| o's QuAatavles Ta ru, owyparay ot Tip 
| Karo , Geprnu2 nv, x Extlatoy. sr ot ust 
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Edit. Caſaub. lib, 1. p. 18. 


Fer, if I may ſo expreſs myſelf, proſe com- 
poſition, where the dittion is ſtudied, is an imi- 
tation of poetry; for poetic ornaments appeared 

firſt in the world, and met with approbation : 
iu imitation of which, writers in ſucceeding * 
imes, 


Caſaubon, and other editors of Strabo, tranſlate 
| the original . wee Kaſyyr, &c.” ſimply Cadmus, 
Pherecydes, 
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times, were induced to drop the metre in their 
compoſitions, but at the ſame time to preſerve 
other poetic ornaments. And at length, thoſe 
2who came laſt, by continually ſubſtracting ſome- 
thing, brought it down to what we now ſee it 
from its original elevation. 

This hiſtorical conjecture of Strabo may 
ſerve as a baſis for the obſervation in the 
Introductory Eſſay, p. 8. and is alluded to 
in the ſecond Dialogue, where poetry is 


Pherecydes, &c. and there are many inſtances in the 
beſt authors, where the word -7ep/, contrary to the 
general import of the term, means the perſon himſelf 
connected with the prepoſition; as ot Tept Sorparuy, 
ot re AN Ad por, are uſed to denote Socrates and 
Alexander: but even in theſe inſtances, I take it, the 
word ep always implies ſomething more; that is, as 
we may ſay, Socrates and thoſe about him, or Alex- 
ander and thoſe about him, viz. the ſcholars of the 
one, the ſoldiers or attendants of the other, All 
which ſeems evident from the inſtances of this uſe of 
the word, collected by H. Stephens, in his Greek 
Theſaurus, voce mspe cum accuſativo. However, 
preciſion not being ſo neceſſary on the preſent” occa- 
ſion, the general manner of tranſlating the paſſage a» 
bove ſeemed ſufficient. 


4 aid 
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| faid © to have been the original form of all 
writing.” Page 18, 


Page 36. line 8. Who is there, tho he 
Fnews them to be fiflions, ibo in the ſevere 
eye of criticiſm they are ſo many violations of 
hiftorical truth.] This is Mr. Voltaire's 
opinion, who inſiſts upon it ſuch fictions are 
excuſable only in writers of antiquity. 
Les harangues ſont une autre eſpece de 
menſonge oratoire que les hiſtoriens ſe ſont 
permis autrefois, On faiſait dire a ſes 
heros ſe quiils auraient pu dire. Cette 
libertẽ ſurtout pouvait fe prendre avec un 
perſonage d'un tems eloignee : mais au- 
jourd' hui ces fictions ne ſont plus toleres.“ 
Preface to Hiſt. Ruſſ. p. 38. And it may 
be remarked, Lord Lyttelton, whoſe exam- 
ple and authority will always have great 
weight, has not given this fiction a greater 
latitude, in his admiſſion of them into the 
Hiſtory of Hen.' II. becauſe his hero, with 
reſſ ſpect to our days, is d'un tems eloignte. 
And on this principle he ſeems to vindicate - 
them, 
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them. Notes, Wol. i. p. 522. to the 
Hiſtory, Vol. i. p. 398. And from very 
rude materials, authentic however in point 
of foundation, has work'd up ſome ani- 
mated pieces both of military and civil elo- 
quence. 


| Page 43. line 17. Appeal to the preſent.) 
viz. the year 1767, when the dialogue was 
written. 


Page 46. line 11. The figure they have made 
in the ſenate.) Always except in 6 Hen. 
VI. when lawyers were expreſly excluded ; 
and that period, we know, is characteriſed 
by the name of Indoctum Parliamentum.” 
See 4 Inſt. 48. Mr. Hume, indeed, ſays, 
Lawyers were totally excluded the houſe 
during ſeveral parliaments, in Edward the 
Third's time ;” and cites Cotton's Abridg- 
ment, p. 18. but the page cited does not 
warrant the aſſertion, there being ſome miſ- 
take in the figures, Hume's Hiſt, Vol. II. 
P- 233, 4to. 4 


Page 


e 14 the 


1 


& I mean the two Chancellors, Sir Thomas 
 * Afore and Lord Bacon. It is unfortunate 
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Page 48. line 17. Hiſties of Hen. VII. 
and the civil war.) At the time of writing 


the Dialogue, theſe great works were ſingled 
out, if not as models, yet as the beſt ſpeci- 


. mens we have of Engliſh hiſtory, and the 


voice of the world ſeemed then to be in 
their favour. A paſſage, however, from 
a work ſince publiſhed, will ſhew i is not 
an univerſal opinion.— | 

Let me lament that two of the greateſt 
men in our annals have proſtituted their 
, admirable pens, the one to blacken a great 
4 prince, the other to varniſh a pityful tyrant. 


that another great chancellor ſhould have 
ce written a hiſtory with the ſame propenſity 
to miſrepreſentation, I mean Lord Claren- 
„ dou, It is hoped 0 more Chancellors will 
« write our ſtory, till they can diveſt them- 
e {elves of that habit of their profeſſion, 
* apologizing: ing for a bad cauſe.” lt is hoped, 
however, 10 more writers, who may chuſe to 
publiſh their hiftoric dotings, will think they 


alone have force enough to ſhake the long- 
eſtabliſhed 
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eſtabliſhed opinion of the world on the_me- 
Tit of the greateſt authors; at leaſt, when 
they are thus deciding on the works of the 
Writer, they will ſpare themſelyes the trou- 
le of going out of the way to abuſe his 
Profeſſion, with which and the work in queſ- 
tion there does not ſeem to be any kind of 


connection 


Page 51. line 7. Kill bim firft, and then, 
after the manner of the Egyptians, ſcrutinize 
his conduct.] See a law to this purpoſe in 
Diodorus Siculus. 


Page 54. line 4. Compare-fimilar events.] 
With this view writers of the moſt liberal 
turn have now and then diſregarded even 
large anticipations in chronology, in order 
to inſtruct the better, by comparing ſimilar 
characters, actions, or manners, of different 
ages. —As in the reign of Hen. II. Vol. i. 
p. 289, 421. and Vol. ii. p. 162, 246, 284, 
339. This liberty is very frequently to be 

| met 
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met with in the Memoirs of Brandenbourg, 
and Voltaire's Eſſai ſur Þ Hiſtoire. 


Page 54-line 22. The practice of different na- 

tions, in points that are indifferent in them- 
ſelves, and not of natural obligation, have 
| been conſidered as the lat of nations.) Byn- 
kerſhoek, a very ſenſible writer, in his Jus 
Publicum, attends much to this diſtinc- 
tion. 


Page 55. line laſt. The number of exam- 
ples in Hiſtory, will not create Law in this 
reſpect, and this difference muſt be attended ts, 
or Hiſtory will miſlead Reaſon by falſe colours.] 
This ſubje& has been conſidered in a more 
general view by a celebrated French writer, 
the Chancellor d' Agueſſeau, whoſe obſerva- 
tions, it is hoped, will not be thought impro- 
perly cited here, pretty much at length, be- 
ing on a very intereſting point, forcibly ex- 
preſſed, and taken from a work compara- 
tively in very few hands. Concluding his 

inſtructions 
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Inſtructions to his ſon on the ſtudy of hiſ- 
tory, he ſays —— © Vous Etes a porte par 
« ces reflexions generales de connoltre les 
« avantages d'une etude ſi neceſſaire, et j eſ- 
« pere que vous en eviterez de vous meme les 
„ jnconvenients. Vous les ſentirez aiſement 
« pour peu que vous frequentiez ceux qui ſe 
« ſont tellement attaches a cette etude, qu'ils 
« ont neglige toutes les autres. Hs tombent 
« dans un exces directement oppoſe a celui 
« des eſprits qui ne font cas que de la Philo- 
* ſophie. Ceux-ci veulentjuger de ce qui geſt 
« fait, par ce que doit ſe faire; et ceux-la 
e yeulent toujours decider de ce que doit ſe 
« faire par ce que ſe fait. Les uns ſont, fi 
« je Poſe dire, la dupe des raiſonnements, et 
les autres le ſont des faits qu'ils prennent 
„ pour la raiſon meme. Leur eſprit devient 
tellement hiſtorique, qu'ils ne ſont preſque 
plus capables de raifonner par principes. 
<« Yagit-il de former un jugement, ils racon- 
« tent un fair, et au lieu de la deciſion que 
vous leur demandez, ils vous donnent une 
* Hiſtoire et ſouvent un Conte; enſorte que 

Vor. IV. D contents 
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* contents de pouvoir repeter beaucoup de 
4 faits, et ne travaillant qu'a enricher leur 
„ memoire, ils ſemblent n'etre plus que des 
* Dictionnaires animes, et des Repertoires 
„ parlants. 

Comme il n'y a preſque point des matiere 
<* ſur laquelle on ne trouve des faits ou des 
«© exemples contraires, et qu'ils negligent 
&« Fetudedes principesqui apprennent Puſage 
* qu'on doit en faire; il ne reſulte ſouvent 
de tout leur ſgavoir, q\une confuſion et 
une indeciſion univerſelle, parce que les 
“ faits ſe combattent, pour ainſi dire, dans 
leur tete, ou ils ne produiſent que des 
„ doutes, et ne forment que des nuages. 
FEnfin, ſi le Ciel leur a fait le dangereux 
« preſent d'une trop heureuſe memoire c'eſt 
« un mirroir od tout ſe peint en detail, et 
« juſque aux moindres objets. Le ſuperflu et 
ele frivole prennent la place de Veſſentiel et 
* du ſolide, ou du moins le chargent et Pot- 
* fuſquenttellement, qu'il faut traverſer une 
«© mer de bagatelles, pour arriver juſqu'a la 
4 terre ferme. 

1 es 
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t Les principes que vous avez deja 

i imprimẽs dans votre eſprit, mon cher Fils, 
te et ceux que vous y ajouterez dans la ſuite, 
* me font eſperer que vous ne tomberez pas 
* dans ces defauts: vous ne ſeparerez point 
*. deux. choſes qui doivent toujours marcher 
& de concert, et ſe preter un ſecours mutuel | 
J Raiſon et Þ Exemple. Vous Eviterez egale- 
© ment et le mepris des-Philoſophes pour la 
« Science des faits, et le degoùt ou Pincapa- 
* cite que ceux qui ne s' attachent qu'aux 
6 faits contractent ſouvent pour tout ce qui 
« eſt de pur raiſonnement. Ainſi, pour finir 
* par ou Pai commence, ſachant reunir et 
vous approprier les avantages de deux Sci- 
s ences ẽgalement neceſſaires a l homme pu- 
44 blic, la vraie et ſolide Philoſophie dirigera 
„ chez vous Fetude de PHiſtoire, et Vetude 
* de PHiſtoire n la Philoſs- 
[4 4 _ 95 

| Oeuvres c Agveg, tom. i. * 340 


As 56. line 6: Natural connection be- 
tween law and faF.) This connection, to 
thoſe that trace it in the mind, will be al- 
D 2 ways 
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ways found to form a compleat ſyllogiſm. 


And the ſyllogiſtic proceſs of a man's own con- 


ſcience, as well as that of human judicatures, 
the ſentence of both being no other than that 
concluſion which the mind muſt draw from 
a compariſon of the general rule, (that is, 
either the dictates of natural reaſon, the laws 
of ſociety, or expreſs poſitive revelation) 
with the action or caſe ſuppoſed, is inſiſted 
on by many excellent writers; and indeed 
affords the fineſt theory of religious and 
moral duty, as well as of political juſtice. 
In this view ſee Dr. South's Sermons, 
Vol. II. p. 492. Heineccius de Jure Nat. 
et Gentium, lib. i. c. 2. $ 34. Burlama- 
qui, partie ſccond c. 9. 8 2. And the 
Third Commentary on the Laws of Eng- 
land, p. 396. The preſent Czarina has 
treated this in the ſame manner, Inſtruct. 
pour le code de la Ruſſe, Art. 10. par. 142. 
and the Marquis de Beccaria, c. 4, p. 14. 
whom indeed the Empreſs evidently copies, 
becauſe they both concur in the ſingular 
notion of taking from the Judge the power 
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of interpreting Criminal Laws, notwithſtand- 
ing his deciſion on thoſe Laws implies it: 
for how can he draw that concluſion which 
is the reſult of the compariſon of the Law 
with the Fact, if he does not know the pre- 
ciſe meaning of the Law itſelf? How, in 
other words, can he conclude without pre- 
miſſes ; for when the Law is in doubt, the 
major propoſition of the Syllogiſm is evi- 
dently defective? If indeed the Prince is 
to explain Law by a new one in every in- 
ſtance, what kind of fence will ſuch Laws 
be ? | 


Page 57. line 15. The annales pontifi- 
cum the early form of biſtory.] Mentioned 
in the ſame paſſage in Tully de Oratore, as 
the paſſage above cited, page 48» 


lege 61. line 12. The little finger of the 


law was heavier than the loins of the prero- 
gative.] Alluding to a remarkable and fa- 
tal ſaying of Lord Strafford's, taken notice 
of in Lord Clarendon's Hiſtory, Book II. 
p. 174. Oxford edition. 
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Page 62. line 2. That the Laws ef Eng- 
land are ..the- King's laws, &c.] See the 
printed argument, and the Chief J. (Sir 
Ed. Herbert's) opinion in Godwin v. Hales. 
Trin. 2 Ja. page 11. And State Trials, 
Vol. vii. fol. 616. In what ſenſe they may 
be called ſo, ſee Dial. 6 p. 2% 


"pa 6 3. tow; 5. Of opinion that it is 
treaſon in a parliament to proceed on any bufi- 
neſs contrary to what the King may appoint. ] 
See Mr. J. Foſter's Diſcourſes, p. 395, 396, 
where the whole proceeding 1 is conſidered, 


Page 64. line 6. And yet this every man, 
ſays a very honeſt and learned Fudge, &c. 
J. Foſter, See the caſe itſelf alluded to in 
the Dialogue, reported in Dyer 100, and 
Foſter 9 Dyer, Diſc. 234. 


Ibid. n ne 1 14. Setting one Judge to ramper 
with all the reſt.] See many inſtances of 
this tampering, Foſter, ibid. 200. To which 
ay be added, the remarkable caſe of the 


Jhip: 


DIALOGUE L 35 


Hip- money, in which Lord Keeper Finch 
tampered with all the Judges. See for this 
purpoſe Ruſhworth's Collec. part 3. p. 87. 
Lord Falkland's Speech on it, and the Vote, 
Ibid. 129. 

Nor was this tampering with Judges, how- 
ever unconſtitutional, at all inconſiſtent with 
the principles of ſome reigns. It is no hard 
opinion, becauſe it is a concluſion from facts, 
to ſay that the prerogative has, in diſtant 
times, been more regarded than the rights 
| of the ſubject, even in the very choice and 
appointment of Judges; witneſs Lord Ba- 
con's Letters, lately publiſhed by Dr. Burch, 
p. 42, 44, 97, 103. 5 

That collection ſhews likewiſe, that it 
was a common practice for noblemen in 
that age to write to a Chancellor, during a 
cauſe depending, in recommendation of one 
of the parties; which practice was doubt- 
leſs ſuch an attack on the impartiality of 
Juſtice, that an age of more freedom in other 
reſpects would bluſh at; a ſingular example 
indeed of Tully's obſervation — non eru- 

D 4 beſei 
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beſcit Epiſtola ! In theſe letters however was 

uſually inſerted a colourable reſtriction to 

the requeſt, © to grant as much favour as 
the juſtneſs of the cauſe would permit,” 
which no doubt was underſtood by the writer 
to be as much a word of courſe, as the clauſe 
of equity every ſuitor puts into his own bill. 
And yet the practice appeared fo defenſible 
at that time, that Lord Bacon, even after 
his diſgrace, fell into it as others did. See 
the above letters, p. 168, 173, 377, &c, &c. 
I] omit other corruptions in judicial proceed- 
ings, more groſs and glaring than theſe, in 
the ſame collection, even without a refer- 
ence; becauſe I have no pleaſure in dwell- 
ing on circumſtances that ſo much degrade 
the dignity of human nature; and the only 
comfort that can ever ariſe in contemplating 
| ſuch inſtances, even at this diſtance, is, that 
the preſent times are in this reſpe& the 
| ſtrongeſt contraſt to the former, 


Page 65. line 10. To the immortal honour 
of sur preſent Sovereign.) See the Act 1 
Geo, 
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Geo, 3. c. 23. And more to his honour 
becauſe it ſeems a bill of this kind was offered 
in the year 1692. and refuſed the royal aſſent. 
2 Burnet Hiſt. 86. to which poſſibly Addi- 
ſon alludes as a meaſure then in agitation. 
Guardian, No. 99. though I rather conſider 
that paſſage as it may be explained from 
the anecdote preſerved by Lord Raymond, 
vol. ii. 768, 


Page 66, line 3. What Chief Juſtict Vaug- 
han ſaid.) So ſaid in the caſe of Hartiſon 
and Dr. Burwell, 2 Ventr. 10. 


Page 68. line 18. The trial 4 private 
recuſant.) Sir J. Hale's coachman in King 
James 2. time; of which the Hiſtories and 
Law- books are full, 


Page 71. line 1. Self defence muſt ſub/eft in 
tboſe caſes, wwhere the laws of the community 
cannot be appealed to.) Alluding to the true 
diſtinction in the well-known paſſage of 
Tully pro Milone, On this principle our 

| law 
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law allows perſons to abate nuiſances ; ſo 
caſes of neceſſity; as pulling down houſes - 
to ſtop fire; killing fugitive felons. 2 Hale, 
77. And in regard to perſonal defence, it 
may be obſerved, the plea of /in aſſault de- 
meſus (as it is called) in actions, is grounded 
on this great law of nature. The ſame will 
in evidence acquit or excuſe in all caſes on 
indictments; but then (as it has been ſup- 
poſed all along) the neceſſity of the ſelf- de- 
fence muſt appear in all caſes of that nature: 
for no man is to take his own remedy, 
where the law can be applied to. 
To the univerſality however of this doc- 
trine, one exception it ſeems muſt be un- 
derſtood, if indeed it is true, that a perſon 
who is ls „ firuck in a church yard cannot 
juſtify ſtriking again in his own defence.” 
It is indeed ſo laid down by Hawkins, 
1 PI. Coron. 139. and he cites Cro. Ja. 367, 
as his authority. The opinion itſelf, how- 
ever copied from one book into another, 
is enough to ſtartle every body: and it is 
but juſtice to a point of ſuch- importance 


to conſider it minutely. 
= And 
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And if the opinion ſtands upon that au- 
thority, it will, I apprehend, deſerve very 
little weight, for the following reaſons: 

1. Becauſe that book, in the place cited 
by Hawkins, contains only a ſtring of re- 
ſolutions, without ſo much as one circum» 
ſtance of fact being reported in the caſe, 
to ſhew what points were before the court; 
and conſequently to diſcover, whether this 
point was or was not extrajudicially deter- | 
mined? Noy, indeed, though not cited | 
by Hawkins, ſeems to report the ſame caſe; 
(Noy, 104) at leaſt the points reſolved are 
the ſame, though the name of the caſe is 
different. It does not however appear, 
even from his ſtate of it, that * the fact at 
all led to the determination.” It was, ac- 
cording to Noy, a Bill in the Star-chamber 
for pulling down of painted glaſs, pictures, 
and arms in a window, in an iſle of a chapel 
in Somerſetſhire. And this reporter is more 
particular than J. Crook, as to the reſolu- 
tion of this point. A man may not beat 
another, or draw a weapon there, although 


it 
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it be in his own defence; for it is a ſancti- 
fied place, and he may be puniſhed for 
that by the Stat. of 2 Ed. 6. And fo, if 
in any of the King's courts, or within view 
of the courts of juſtice : becauſe a force in 
that caſe is not juſtifiable, though in his 
own defence.” Now it may be obſerved 
from this ſtate of the reſolution, 1. That 
the fact © of beating in his own defence,” 
from this ſtate of it, does not appear to have 
been before the court; rather the contrary ; 
for it ſays only ©* he may be puniſhed by 
the ſtatute,” and therefore the ſtatute was 
hardly then before the court, 2. It is com- 
pared to ** ſtriking in courts of juſtice, or 
within view of the courts.” Now I do not 
find, upon looking into the books, that it 
had been ever held at or before that time, 
that ſelf-defence in this latter caſe was not 
juſtifiable. In Trin. 15. Car. 2. Juſtice 
Twiſden held (not improbably from this no- 
tion in Noy) that the party ſtruck could not 
-zuſtify ſtriking again. 1 Lev. 106. The 
authority of that caſe is (I own) ſtronger: 

3 becauſg 
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becauſe the fact aroſe in the caſe : but even 
in that caſe, the opinion was premature, 
though not extrajudicial; becauſe it was 
ſo ſaid by the judge at the time of the de- 
fendant's entering into the recognizancez 
now it could be material only at the time 
of the trial. According to the report, the 
defendant was convicted at his trial; but 
whether ſelf-defence was ſet up in excuſe, 
or whether it was then over-ruled by all the 
judges at the bar, does not appear. 

But allowing this caſe all the authority 
any caſe need have, — ſtriking in 2 


_— —— 


| ſtances from ſtriking in view of the courts; 
eſpecially as the courts then were unencloſed 


and more open to view: and conſequently 
the reaſoning from one to the other by no 


means juſt, One is in the church- yard gene- 
rally without reſtraining it to time of divine 
ſervice ; where the inſult and indecency 
would be greateſt, and the neceſſity of fſelf- 
defence (which alone is to excuſe it at any 
time) would be the leaſt: becauſe there 


mighe 
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ight be people enough preſent to ſeize the 
yer. The penalty of ſtriking in Weft- 
miiſter-Hall, or in view of the courts, is 
_ reſtrdined © to the courts ſitting ®,” where 
perhaps ſelf-defence may be leſs neceſſary 
1 than in any caſe whatever; becauſe the party 

| _ offending may be immediately ſeized and 
il carried to juſtice, as the fact was in the caſe, 
1 Lev. 106. But what chance may the 
party have for his life in a ſolitary country 
church- yard? 

2. Becauſe his opinion (not being ſup- 
ee by the caſe cited) will have very 
little weight in itſelf: becauſe the words 
of the act 5 & 6 Ed. 6. c. 4. creating 
the offence, are not ſtrong enough to re- 
peal a primary law of nature, as ſelf-defence 
is; and it is contrary to the general tenor 
of conſtructions to repeal conimon law by 
any act that is affirmative only. 

3. Becauſe ſuch an opinion may be at- 
tended with conſequences the law would 
never endure. — A man (if this opinion 
* Cro. Car. 373. Sir William Waller's Caſe. 

holds) 
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holds) muſt even ſubmit to be murdered in 
a church-yard, when a ſlight reſiſtance on 
his fide might have ſaved his life: and for 
want of ſelf-defence in ſuch a caſe, two 
lives in the end muſt be ſacrificed, where 
both might have been preſerved. 

I could not help adding ſuch refleftions 
as occurred to me, upon looking into the 
original authority on which the. opinion is 
grounded; becauſe the opinion, untenable 
as it ſeems to be, has crept into many 
books of credit; and may acquire an au- 
thority in being echoed by each fubſe- 
quent writer, however weak and ſandy the 
foundation may be on which it originally 
reſts. It has made its way from Hawkim 
into Watſon, and other ſubſequent writers. 


Page 71. line 18. Op this principle My. 
Locke vindicated the Revolution.] See his 
Book on Government, ſections 151, 155, 
209, 210. 
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Page 73. line 14. To uſe the expreſſion 
of a great advocate for civil liberty.) See 
Foſter's Diſc. 404. and the Remarks on 
Engliſh Hiſtory, letter 20. 


Ibid. line 16. Addiſon.} Spect. Vol. vi. 
No. 403. 5 


Page 75. line 1. Many writers rank the 
piratic ſlates of Barbary.) See Molloy de 
Jure Marit. 53. 136, 7. and this queſtion 
more humanely determined in Bynkerſhoek. 
Jus Public. 12 1. b. 1. c. 17. | 


The ſame, line 3: Mr. Locke does all 
abſolute monarchy.] On Government, ſect. 


* 4 | 


Page 77. line 14. Brafon, who was 4 
doctor of both laws.) Foſter's Diſc. p. 132. 
and Spelman's Remains, 99. 


Page 78. line 3. The attempts of Co- 
well.] Both houſes concurred in a reſolu- 
tion 
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tion to cenſure Dr. CowelPs other book, 
written in 1609, called “ The Interpreter,” 
as containing many heads derogatory from 
the Parliament and the Conſtitution : but 
the King promiſing to take the matter up, 
their proceedings dropped. See Journ.' 
Dom.“ Proc. et Com. 7 Ja. cited Petyt's 
Miſcell. Parliamentaria, p. 64. Lord Coke's 
obſervation in his Preface to the 10th Re- 
port, will. ſerve to all ſuch books. The 
titles cenſured were Subſidy, Parliament, 
King, Prohibition, &c, See the printed 
Journals of the Commons, Friday 23 Feb. 
1609, Vol. 1. p. 399. The edition of Co- 
well's Interpreter in 4to. of 1637, is ac- 
cordingly conſiderably purged, but will be 
found to have errors enough left to diſcre- 
dit it as a conſtitutional authority, q 


Ibid. line 11. That King preferred the 
Civil, &c.] In Wilſon's Hiſt, of King, 


James, 46, 47. 
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Page 79. line 2. Lord Bacon propoſed.) 
See his propoſals printed in all the editions 
of his works. 


Ibid. line g. Civil Law however de- 
ſerves to be ſtudied.) It is ſcarce poſſible 
to mention a more conſtitutional lawyer than 
Lord Chief Juſtice Hale; and his opinion 
of the civil law may be ſeen in Bp. Burnet's 
Life of him, page 24. 


. Ibid. line 16. Agrees with the Civil 
Law in many particulars.) It was thought 
unneceſſary to cite paſſages even here; as 
books of authority, both in our own and 
the civil law, may eaſily be turned to, 
in ſupport of what is ſaid in the Dia- 
logue. In particular, Wood's Inſtitute of 
the Civil Law, and above all, the Commen- 
taries on the Law of England, will on this 
point give the curious enquirer the ſatisfac- 
tion he Beinen 


Page 80. line 7. The aa of * 


"tops Gems in fimilar objes.] In this place 
20 ot 
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& may not be amiſs to be a little particular, 
becauſe the track is new and not without 
its convenience. Many Caſes might be col- 
leted from our Law books, where our 
courts- have followed the civil law: and 
many- where they expreſly differ. Some of 
both which are here referred to. 

1. Caſes where the civil law was follow- 
ed, as 1 Peer Will. 10. Ibid. 267. Ibid. 
304. Ibid. 405, 6. Ibid. 441, 442. 
2 Tr. Atkins, 115, 3 Tr. Atk. 364. 
S. C. Wilſon, 135. Comyns, 738. 1. . 
zey, 86. 107. &c. &c. 

2. Caſes where they expreſly differ, 
2 Peer Will. 142, 143, 348, (529) 442, 
528, 530, (628) 667, 682. 2 Hawk. 
P. C. 13. § 10. 1 Strange, 80. 2 Strange, 
1255. 2 Vezey, 517. &c. &c. 


Page 81. line 3. Extraordinary refine- 
ment.] This extraordinary law is to be met 
with in the Code, I. 5. tit. 3. law. 16. 
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Page 81. line 14. Not altogether & 
ranger to the Roman law.) Sir H. Spelman, 
in his corrected copy of the Treatiſe on 
Terms, has omitted a ſtrong aſſertion to the 
contrary, contained in his firſt copy, pub- 
liſhed ſeparately, 1634, and ſo indeed has 
Forteſcue, lib. 1, c. 17. 


Ibid. line 27. Diſcovery of part of 
#.] That is, Juſtinian's Pandects at Amal]- 
fia, in the territory of Naples. See Gi- 
annoni Iſtoria Civile di Napoli, tom. 2. 
lib. 11. c. 2. Spelman, Duck de uſu, &c. 
and other writers. 


Page 83. fa Sir Hen. Spelman will 
tell you. ] Reliq. edit. Gibſon, 89, 98. 


Ibid. line 15. Lord Vaughan.} Who 
is reported to have faid ſo, 2 Ventris, 11. 


Ibid. line laſt. Many gugſtions.] Al- 
luding to numbers of queſtions well known 


in. our law books; maſt of which are re- 
5 cognized 
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cognized in the argument and refolution of 


Robinſon and Bland, reported by Sir 0 
Burrows. | 


Page 85. line 13. n Enghſh Layer 
Das his Lombard School.) Beſides what our 
own writers have ſaid on the Law of Lom- 
bardy, many particulars are to be met with 
in Giannoni's Iſtoria civile di Napoli, tom. 1. 


1 


Page 86. line 5. Learned and unercep- 
tionable Witneſſes.) By the names of Spel- 
man, Hale, Wright, and particularly the 
Author of the Commentaries. 


Ibid. 86. line 15. - I#vafions, moſs of theid 
productive of laws.) Spelm. Reliq;/ 100. 
Forteſc. 17. and Bacon's propoſals for a 


Digeſt. 


Page 85. line 5. Political makims of ober 
States adopted.) The Legiſlature itſelf has, 
in one memorable inſtance, built its pream- 


E 3 ble 
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ble on the obſervations of our nobility who 
bave travelled,” 36. Ed. 3. c. 15. In di- N 
« vers regions and countries, where the F 
& King, the nobles, and other of the ſaid realm, 
* have been, good government and full right 
« is done to every perſon, becauſe that their N 
=. « Jaws and cuſtoms be learned, and uſed | 
1 * the tongue of the country,” &c. 


3 Page 88. line 9. Grecian artiſts expreſſed 
1 themſelves in a mode of language implying im- | 
perfection.] See Plinii Nat. Hiſt. Exord. 
- $ 10. or Mr. Harris's Hermes, p. 137. 


Page 89. line 19, Helen of Zeuxis.] 
Mentioned in Tully's book, called Orator, 5 
e. 6. Sce the ſame” alluſion Xen. — 
rab. * 3. c. 10. 5 2. | 


1 Page go. line 12. Sex horas ſomno of 
| your maſter Coke.) Alluding to Lord Coke's 
| advice to the ſtudent, in his Comment on 4 
1 Littleton, Co. Lit. 64. b. : | 


[| I 4 Page 


DIALOGUE I. 65 
Page 90. line laſt. Homer, Iliad 2. 
No Counſellor muſt waſte whole nights in fleep.” 


Is the ſenſe in a ſingle line; Mr, Pope has 
paraphraſed it. 
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AGE 4. line 4. Olive grove of Academe. ] 
Alluding to Milton's Paradiſe Re- 


gained, b. 4. v. 244. 


Ibid. line 12. Even by a friend of 
Plato's.) Cic de Oratore, lib. 1. c. 7. and 


in the introduct. to his Book de Legibus, 
lib. 1. 


Page 8. line 7. 4s Virgil's Fame.] See 


En. III, v. 128. Tot vigiles oculi, &c, 


Page 8, line 8. Different languages our 
laws are rompoſed in.] See, among others, 
Preface 


; 
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Preface to Sir J. Davis's Report, fol. 6, 7. 
and fee Preface to 3d Report. 


Ss 
Page 13. line 17. Latin language- employed 
by all civilized nations in law proceedings. ] 


See Duck. de uſ. Jur. ROY lib. 2. c. 1. 


p. 110, 111, 


Page 18. line 10. Not only records, But 
charters and wills have been written in 
verſe, &c.] See the Record of the law- 
leſs court in Camden's Britannia, edit. 
Gibſ. 341. but more fully in nm 
Interpreter, voce © Lawleſs court.” And 
a record of the Exchequer, Camd. Brit. 
344. in Eaſter. 2 Anno. 17 Will. 1. 
See the grant to the Hopton's Blount's 
Tenures, 102. Various cuſtoms of ma- 
nors in verſe. ' And fee 2 Lord Lytr. 
Hiſt. 32 1. and 3 vol. 12. Ibid. 144, 162. 
And for wills, beſides Saxon inſtances, 
there is a late and very remarkable one of 
Mr. Hedges, entered in the Commons in 
1737, which is as follows. | 
| THE 


—— — ET Ä— CIS — - 


| And of that God knows there's no ſign | 
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THE fifth day of May 


Being airy and gay 


And to bypgot inclin'd 


+ But of vigorous mind © 
And my body in health 
Il diſpoſe of my wealth 


And all I'm to leave 
On this ſide the grave 


To ſome one or other 


And I think to my brother 
Becauſe I foreſaw 


That my breth' ren in law 
If I did not take care 


Would come in for their ſhare ' 
Which I no wiſe intended | | 
Till their manners are mended ö 


I do therefore injoin 
And do ſtrictly command 


Of which witneſs my hand 


That nought I have got 
Be brought into hotch-pot 


But I give and deviſe 


As much as in me lies 


To l 
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To the ſon of my mother 
My own dear brother 
To have and to hold 
All my ſilver and gold 
As the affectionate pledges 
Of his brother J OHN HEDGES. 


© The teſtator died in 1735. This extra- 


ordinary will paſſed a very conſiderable 
perſonal eſtate ; and may be ſeen, verbatim 
as above, in the Regiſter, at the Preroga- 
tive Office: where it appears, that admi- 
niſtration, with the will annexed, was 


granted to Paul Whichcote, * and ano- 


ther. 


Page 18. line 11. Embaſſies have been 
delivered in verſe.) And in Latin verſe too; 


witneſs that of Philip the ſecond of Spain, 


and Queen Elizabeth's very ſpirited extem. 


pore reply. x 
Te veto ne pergas bello defendere Belgas : 


\ 


SA of 
Quæ Dracus eripuit, nunc reſtituantur * 6175 


Que Pater evertit, jubeo te condere ce. 
Religio Pape fac reſtituatur ad unguem, 


4 | - 
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To which it is ſaid che Queen inſtantly an- 
ſwered, 


Ad Græcas, bone Rex, fient mandata Calendas. 


See Catal. of Royal authors; vol. i. p. 38. 


| 


Page 18. line 20. Ariſtotle tells ycu.] In 

his Problems, F 19. Probl. 28. and Hor, 
Arr. Poet. v. 399. And Stanyan's Grecian 
cn Vol. i. p. 29. 


Ibid. line laſt. 7 acilus. ] De Mor. Germ. 
5 2. 


Page 20. line 15. Noble regulation of our 
ſocieties.) See the order of the Inns of 
Court in Trin. Term, 1762. 


_ Ibid. line 20. Inns of court have been 
filed univerſities.) By Forteſcue, in his 
Laud. Legum Angliz, and the Preface to 
Lord Coke's 3d Report. 


Page 23. line 6. Sir Thomas Mart's 


- queſtion.) See the Life of Sir Thomas 


More, 
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More, by his great Grandſon (Hearne's 
Collection) cap. 3. and the other Lives of 
him, by Dr. Stapleton and Hoddeſden. 


Page 25. line 4. Lord Coke's exprefſion.} 
In his preface to the firſt Inſtitute. 


Page 27. line 8. What we have done as 
to painting and muſic from Italy.] See Mr. 
Harris's Hermes, page 408, &c. 


Ibid. . line 19. As Sir W. Temple ob- 
ſerves. ] Scil. Introduction to the Hiſtory of 
England, Vol. 1. fol. 530. | 


Page 28, line 7. Roman law.] See Dr. 
Taylor's Elements of the Civil Law, and 
Duck de uſu Juris Civil. lib. 2. p. 107—109. 


Page 29. line laſt. Camila 10 hows 
Jixed- the language.] See Swift's Letter to 
Lord Oxfond, Vol. iii. edit. Hawkeſworth, 
p. 337. | 


- 


Page 
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Page 21. line 19. A great part of the 
Lands in poſſeſſion of the church.) See Lord 
Coke's 2 Inſtit. page 3. and Sir W. Temp. 
Introduct. to the Hiſt. of England; and 
— 86. line 13. 


Page 32. line 15. The conqueror uſed the 
utmoſt zeal to propagate the Norman tongue.] 
See Sir W. Temp. Introduct. page 238, 
241, 244. 8vo. edition; and Forteſcue de 
Laud. Leg. Angl. c. 48. Lord Hale's Hiſt. 
of the Com. Law, c. 5. And fee Obſerva- 
tions on the Antient Statutes, ſecond edit. 
p. 46. 209. And Lord Lyttl. Vol. ii. p. 
320. who has ſhewed that even in the 
reign of Edward the Confeſſor, French was 
ſpoken by moſt of the Engliſh nobility ; 
and the Norman forms were uſed in legal 
proceedings. & 


Page 33. line 4. From the time of Edv. 
III.] See Prefate to the third Report, and 
Lord Hale's Hiſt. Common Law. *i:-:: 


Page 
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Page 33. line 19. An ordinance well 
conſidered at the time.] See Sir B. Whut- 
lock's Speech in his Memoirs, p. 460. 


Page 35. line 13, and the following. Ho- 
mo ſtands for a woman, &c.] Homo, as a 
term deſcriptive of the genus or ſpecies, 
neceſſarily includes females: and in- that 
ſenſe it is applied in 2 Peer Will. 337, and 
other caſes: and indeed by all writers what- 
ever, as well as in common language. But 
believe it is very uncommon to find it ap- 
plied to a female, ſpoken of as an indivi- 
dual. One inſtance, however, occurs in 
the celebrated Letter of Cay: to Tully, 
on the loſs of his daughter “ paucis poſt 
annis ei tamen moriendum fuit, quoniam | 
Homo nata fuit” ene of Tullia, lib. 4. 
epiſt. 17. 
Mulier is applied in our law books for e 
c child (of whatever ſex) born in lawful 
vedlock; whence the common diſtinction 


Baſtard eigne and Mulier puiſne. 1 Inſt. 
244. and 1 Roll. Abrid. 634. and Hades 


— — Og nn ' 
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rom in a high ſenſe is once uſed in ſcripture to 
St! denote mer in a ſtate of extreme purity and 
| Innocence. Rev. xiv. 4. 
Perſons to be born, to mean thoſe al- 
ready born, as 1 Will. 426. Perſons liv- 
1 ing, to mean thoſe not born, 1 Will. 342. 
King for Queen, as in all acts of parlia- 
1 ment. One particle for another, in. any 
caſes in.Peer Williams, 


| Page 36. line 4. Patriarch of Venice aid 
by a word of Ariſtotlt s. See Bayle's Dict. 
voce Barbaro.” 


Ibid. line 12. Sz. Evona, a at 

| y ef this conntry.} The ſtory here dreſſed 

up is told in ſubſtance in a ſmall book, pub. 

9 in 1691, called a Deſcription of the 
n p- 58. 


Page 41. line 15. and the following page.] 
The popular objection to this part of the 
Law, is put by way of parody on the form 
| itſelf, and p. 66. the 9 is taken from 
| £2: the 
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the common well known language of the 
particular forms alluded to. 


1 

Page 43. line 13. Lord Coke one of "its 
nbleflt advecates,}] He often argues from 
the “ uſual pleading,” which, he fays; is 
the ſure - oracle of law; 2 Co. 68. a. Ibid. 
34. a. 3 Co. 9. a. Ibid. 27. a. and calls 
good pleading the Lapis Lydius, or Touch- 
ſtone of the true Senſe and Knowledge of 
the Common Law, 10 Co. 29. b. 


Ibid. line 17. Lord Coke often cenſurer 
_ Impertinemt pleading. } And Lord Hale. 
Hiſt. Com. Law, 173, &c. | 


Page 44. line 1. An addreſs in parliament 
againſt ſpecial pleading itſelf.] In 3 Geo. II. 
See the Journals of the Houſe of Commons, 
11 Feb. 1730. and 13 Feb. afterwards, tho 
ſame ſeſſion. 


Page 45. line 7. In the Turkiſh domi- 
»ions.] See inſtances in MaundreF's and 
Norden's Travels. 


Vor. IV. E page 
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Page 45. line 12. Elaborate forms among 
the Greeks and Romans.] See Briſonius, and 
the authors collected by Grævius and Gro- 
novius. The paſſage from Tully, cited as 
the motto to this dialogue, would alone be a 
proof of the uſe the latter made of forms, if 
there were no remains of the forms them- 
ſelves. - 


Page 46. line 8. The nature of the cer- 
tainty the lau requires.) Belides what is 
faid in particular in the note to p. 45, &c. 

the ſeveral kinds of legal certainty, and how 
far the want of them may, or may not, be 

ſupplied by judicial conſtruction, are laid 
down, 5 Co. 121. a. and 8 Co. 57. a. 
Ibid. 159. a. | VN” > 


Ibid. line 16. Lau requires leſs exact. 
neſs in @ will.) See 6 Co. 64. b. 


Page 47. line 19. Deeds that are informal.] 
See the opinion of Ch. J. Holt; and *. 
J. Powel. 1 Will. 76, &c. 


Page 


DIALOGUE Uu. 55 


Page 48. line 1. Will not permit triſing 
exceptions to avoid deeds.) See 1 Will. 149. 
and 10 Co. 126. a; Ibid; 133.4 


lots, 49. len 2. Lord Coke hin told 
5, '&c;] See 6 Co. 66, 67. a. and 3 Co. 
33. b. 


Page 52. line 12. Leibnitæ, who would 
have deduced.) See Mr. Locke's Conduct 
of the Underſtanding, and his Eſſay, b. IV. 


c. 7. 11; 


Page 55. line 14. In Prior's language.] 
In his Alma, 1. Canto, ad ſinem. 


Page 56. line 14. Jamaica or any other 
part of the world ſaid in a declaration to be in 
Middleſex.] See to this point Co. Litt. 261. 
Latch 4, 5. 2 Keb. 315. 2 Salk. 657. 
S. C. 6. Mod. 194. Ibid. 228. 


Ibid. line 19. Incurring præmunires.] This 
expreſſion, though. in frequent uſe, is of 
Fa ſo 
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dark and remote an application, that 


it deſerves a few words by way of expla- 
nation in this place. At this day © incur- 
ring a_premanire,” is a figurative_expreſ- 
ſion; and means that a perſon guilty of 
any particular offence, that the law now 
_deems a præmunire, ſhall ſuffer the ſame 
pains and _ penalties | that perſons under a 
præmunire (as it is corruptly called for 
præmoneri) formerly did: though the of- 
fence itſelf, properly ſpeaking, of ſetting 
up, in particular inſtances, the papal power 
againſt the juriſdiction of the realm, after 
having been warned againſt it by writ, 
(which conſtituted the original offence) has 
ſcarcely in fact exiſted ſince the Reformation. 
A like figurative expreſſion occurs in Tully 
de legibus, lib. 2. c. 9. where in laying 
don an imaginary plan of laws for reli- 
gion, he ſays, any one who commits ſacri- 
age, ſhall be deemed a parricide “ Sacrum 
« ſacrove commendatum, qui clepſerit rap- 
ſitque, parricida eſto: that is, ſhall be 


— like a partcide, 


* 
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Many as remote applications of legal 
{and perhaps of other) terms may be met 
with in antient writers; of which kind a 
remarkable one ſeems to occur in St. John's 
geoſpel, c. vill. v. 4. >Aeyvoy avry, Aceh, 
ery ff yon nearer nth} ENATTOSAPA ne- 
yrvouern, which, literally tranſlated, is, © this 
woman was caught in the very theft, com- 
mitting adultery :” but as to the ſenſe and 
meaning of the paſſage, it is very well ren- 
dered in the common tranſlation, + was taken 
in adultery in the very act.“ It is clear, how- 
Þ ever, this application of the term wrayro» 
ppc, is remote and by analogy, For, i. 
it properly ſignifies the taking a perſon in 
the act of tealing only, Then, 2. by way 
of analogy, for detection in the actual 
commiſſion of any other crime, as in the 
above paſſage of St. John; and in Plutarch, 
who has likewiſe applied it to the caſe of 
adultery. 3. It has been more remotely 
applied to denote ſuch a degree of evidence 
of the commiſſion of any crime, that is as 
on and © convincing, as if the perfon 
F 3- charged 
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charged was detected in the commiſſion of it: 
in which remarkable ſenſe Lyſias has uſed 
It — ws d amryparys Ta ovoara oma ölen 
X, auroY che . e os un emavrofupy b 
euroy td. I have dwelt longer on this 
expreſſion, becauſe it has been paſſed over 
by Grotius and Dr, Hammond in their 
Comments on the paſſage. 


Page 66. line 20. Giving colour to plead- 
ings has frightened ſome.) See Burnet's Life 
of Lord Hale, page 4. The meaning of 
s giving colour” in pleadings, is explained $ 
3 Salk. 272, 273. and in Dr. Leyfield's 
Caſe, 10 Co. GO, A, &c. 


Page 69. line 7, A plea in general.) A pleg 
with us is, ſtritly ſpeaking, ** an anſwer to 
a charge,” whether of a civil or a criminal 


nature; though the word Pleading is com- 


monly applied to the whole written pro- 
ceeding on record. The name itſelf Pla- 
citum,” is borrowed from the Roman Lay, 
and was there applied principally to the 

3 | Judgment 
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judgment or definitive part of the proceed- * 
ings; placitum being in that ſenſe * id 
quod placet.” So Virgil expreſſes the de- 
cree of Jupiter. En. I. v. 286. 


Sic placitum. Veniet luſtris labentibus tas, x 
Cum domus Aſſaraci, &c, 


In the ſame manner the apesov” of the 
Greeks, which the French“ and other mo- 
dern nations have contracted to arret. And 
it may be obſerved, though this language 
of a judgment 


Sic volo, fic jubeo, ſtet pro ratione vol untas, 


is in high character to expreſs the decree of 
Jupiter, or of monarchs on earth, as abſo- 
lute as Jupiter is feigned by the poets; it 
would neither ſuit, nor is it copied by our 


conſtitution ; © Ideo conſideratum eſt is the 


language of our law in all the judgments 
that are given and entered on record. 1 
Inſt, 39. And this is certainly a more ra- 
tional, and a leſs invidious expreſſion of that 
power with which the law, in its determina- 


See the Dictionnaire de Trevoux, Voce Azzer. 
F +: _ 
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tions, is obliged to intruſt one man over 
another. 


Page 70, line 18. The plea muſt not ſet 
out matters which amount to the general 
Me, &c.] See Hobart's Report, 127. 


ure to aul ho- 
riae the general iſſue.] This is done now 
almoſt in every act that paſſes. 


Page 73. line 12. The legiflat 


Page 74. line 3. Never was made part of 
the lau.] See above, note to p. 44. line 1, 


Page 75, line 4. Jndifiment for bar- 
retry.) See Clarke and Periam, coram 
L. Hardwick, 1742. 2 Tr, Atkins, 340. 
And to the ſame purpoſe K, and Grew, 5 
Mod. 18. And Hawk. P. C. b. II. c. 25, 
$ 59- and b. I. c. 81. 9 13. 


Page 79. line 6. One of our legal Anti- 
dNuarians. .] Somner on the Ports of Kent, 
9 7 Fe , 
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Page $0. line 7. Comic . So mY 
Donne's ſecond Satyr. 
In parchment then, W he draws 
Aſfurances,—— Pope's th Vol. 
The fame kind of humour is to be met with 
in Sir R. Steele's comedy of the Funeral. 


Page 82. line 14. In the common compari- 

| ſon.) See Eſſay on Criticiſm, v. 69999. 
Words are like leaves, and where they moſt abound, 
Much frujt of ſenſe beneath is rarely found. 


Page 85. line 18. The other great external 
reſource to a kingdom, that of trade, for 4 
long time, did hardly exiſt.) Commerce cer- 
tainly exiſted at the period here ſpoken of, 
though comparatively in its infancy, even 
long afterwards. See 2 vol. Lord Lytt, 


p- 173, 215, &c. a 
Page 86. line 13. The charch, we are 
told, had a third part of it.] That is to 
ſay, of the land, which was almoſt the only 
in thoſe times. See Lord Lytt. 
2 yol, p. 179, and the Authors cited in his 


margin. 
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margin. See likewiſe ere. note to p. 31. 
line 18. 


Ps 90. line 19. The farms 5 convey · 
ancing uſed in early times were few and 
 fimple.] Very different, however, and even 
whimſical, as to their dates and execution. 

0 | atteſted by 17 or more witneſſes, 
in common feoffments, as Mad. 
| x Anglic. 181, &c, But the manner 
of Rating was exceedingly affected ; and 
from the errors, even in that manner, 
are become intricate : of which -I will add 
one inſtance and refer to others; it being 
merely a matter of antiquity, uſeful only 
in reading ment deeds. Sometimes they 


—— — — 


from the indiction. For the firſt ſee Mad. 
No. 225, where the date is Anno Gratiæ 
12 38, cicli videlicet Decennovalis quarto — 
that is to ſay, the Lunar Cycle, that being 
the only one of 19 years; and the year is 
right, becauſe the year 1238 correſponds 
with the 4th of that cycle. 


. 
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In a charter of Robert Earl of More. 
ton, the date is A. D, 1085. indic. 14. con- 
cur. tertia .Luna oftava apud Pevenſel, — 
Here the dates, where intelligible, are 
wrong; for, by calculation, it will be 
found, the true indiction for the year 108g 
is 8, the Lunar Cycle 3, and the Epact g, 
This inſtance will be found in Dugd. Mo- 
naſticon, Vol, 1. 551. col, 2. 

Other inſtances may be met with in Mad. 
Form. Anglic. No. 231. 1 Dugd. Ma- 
naſt. 555. col. 2, 2 Dugd. Monaſt. 959. 
col. 2. Other inſtances, 2 Rymer's Feed. 
542. Ibid, 367. Ibid. 113. 

This ſubject may be cloſed with two ob- 
ſervations, 1. That in moſt of the inſtances 
I have met with, the calculations are wrong : 
and therefore we are not much indebted 
to the monks for introducing aſtronomy. in- 
to conveyancing, | to miſlead, as well as to 
puzzle us. The rule of Computation may 


— . — 


be found in Spelm. Gloſſ. voce Indictio; 
but much better in our modern Elements 
of aſtronomy; and from thence any one (if 

— 


zs NOTES ON 


it is worth while) may examine whether the 
dates aſſigned are right. But, 2. Even if 
they are right, they can be of no meaning, 
unleſs the year of our Lord, or of the King, 
are added; and if they are, of what uſe is 
fach ſurpluſage and redundancy ? For in- 
ſtance, in that referred to 2 Rymer. 542, 
the date is Anno Dom. 1291. Indifiione 
quartd Pontificatus Dom.“ Nicolai Papæ 
quarti anno quarto, et 19 Dom. Re- 
gis Edvardi, &c. &c. 

I could not have known here, that the 
ath indiction, as it is called, anſwered to 
the year 1291, or 19 K. Ed. I. for every 
period of the Cycle of Indiftion has its 
Ach year; and they cannot all correſpond 
to the year 2291: but if the indiftion had 
been accurately expreſſed, as the 40b year 
of the 66th indiction, it might be found that 
the 4th year of that indiction could correſ. 
pond only to the year 1291. 


Page 95. line 9. The great weight our 
ynceftors attributed to livery, is better ' known 
2 7 :1o-Y 


* 


uſe of the Greek tongue, there may be ſome 


DIALO GU EM on 


fo us than their forms of conveyancing.) That 
our anceſtors, however, were not unacy 
quainted with written forms, even in very 
early times, and probably on occaſion made 


reaſon to conjecture from the accounts left 
as by Strabo; who ſays, the Maſſaliotæ, or 
people who inhabited that part of Fi of France, 
about Marſeilles, (originally a colony from 
Sreece) ſpread the knowledge of the Greek 


tongue | ſo much throughout ! Fr Trance, that it 
« was uſed in their contracts which were 


drawn up in that language.” Strab. Edit. 


Caſaub. fol. 18 1. a. and Strabo clearly 
proves that the Maſſaliotæ traded with Bri- 
tam for Tin, Ibid. fol. 147. c. Theſe paſ- 


ages in Strabo, ſeem to ſupport a reading 


in Cæſar that is controverted by ſome of his 
editors — ſpeaking of the Gauls, he fays, | 
Publicis privatiſque rationibus, litteris 
Grecis utantur,” lib. 6. $ 14. Hottomar | 
rejects the word Græcis; which Dr. Clarke 


_ has preſerved in his fine edition of the. Com- 


mentaries. 12 
Page 
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Page 99. line 3. The books ſpeat of 
eftates tail, as they may, by ' poſſibility, laſt. 
for ever.] So 3 Co. 61. a. 6 Co. 43. a: 
He calls them fettered inheritances, 10 Co; 
* 0 a. | 


Ibid. line 8. Lord Coke apr ſays.] 
See 6 Co. 40. a. 


F Page 100. line 3. That theſe bills were 
always rejetted.] See 6 Co. 40. b. | 


Ibid. line 4. Perpetuities continued for 
200 years.] So Chudleigh's caſe, 1 Co. 
131. b. and more particularly 3 8 
d 6 Co. 40. a. b. 


Page 101. line 7. Will of - the Dake of 
Norfel to that of the late famous Duke.}] 
Alluding in the firſt to Lord Nottingham's 
famous argument in print; in the latter, 
to the Caſe on the old Duke of Marl. 
3 Will, determined in Chancery, 
of Mich. 


*. on_ —% 
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Mich. Term. 33 Geo. II. and on Appeal in 
the Houle of Lords; Feb. 7. 1763. t 


Page 102. line 4. Alienations in mortmain 


Lord Coke ſhews.] 2 Inſt, 75. 


Page 103, line 15. Origin of our modern 


Jointures.) This reaſoning will be better 


underſtood by looking into the printed Cafe 
of Drury and Drury. Dom. Proc. May 26, 
1955 and 1 Lord Raym. 291. 


RY 105. line 3. For the many ſucceſsful 
attempts of diſpoſing to a uſe.} See the Re- 


citals in the Stat. 27 Hen. VIII. c. 10. 


and Lord Bacon's reading on that Sta- 
tute. 


Page 106. line 11. No good man will think 
of commending.) Alluding to Lord Coke's 


_ obſervation, 2 Inſt. 75. 


Ibid. line 21. Executory Deviſes came in 


about Q. Elizabeth's _— Fulmerton's 


Caſe 
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Caſe is ſaid to have been the firſt. Cro. Jac; 
592, and recognized; 1 Stra. 130. | 


Page 107. line 2. Though they have a ſmall 
tendency to a perpetuity.) See Salk, 229. 
and 2 Eq. Ca. abrid. 337. c. 96 | 


Ibid. line 21. $ir O. ns and 
Sir F. North invented 7 ruftets t6 preſerve 
contingent remainders] See the reaſons an- 
hexed to the printed Caſe of Drury and 
Drury, Dom. Proc. May 26, 1762. 


Page 108. line 5. The books have banded 
down Sir F. Moore as the rf pra#iſer of the 
common conveyance by leaſe and releaſe, } See 
2 Mod. 252. and 2 Comment, 339. 


Page 111. line 8. The advice of Lord 
Coke.} 3. Co. 36. Butler and Baker's caſe. 


Ibid. line laſt. Old Greek will of T, bes- 
ↄbraſtus the phileſepher.} See the Will at 


full. length, preſerved in Diogenes Laer- 


tius 
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tius vir” Theophraſt' edit. Mcibomii, Vol. 
i. 296. 


Page 112. line 6. The imputation of logua- 
rity Tully has fixed on the Greeks.) See de 
oratore, lib. 2. c. 23. lib. 3. c. 4. 


Page 113: line 12. Lord Coke has pointed 
out the cauſe of it.] In the Preface to his 
ſecond 1 Ht 


Page 1177. line 2. The attempt th ren. 
der an eftate analienable, which the law a- * 

| bors.] See the Caſe of Stanley and Leigh, 
2 Peer Will. 630. and the D. of . 
borough's s Caſe above cited; a 


Page 118. line 1. In the feudal times they 
bad other inconveniences.) Theſe are expa- 
tiated on in Lord Bacon's reading on the 
Statute of Uſes: : 


Ibid: line 2. The inconveniencies.] Of 


perpetuities in general, and of eſtates tail 
Vor. IV. G in 
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in particular, are recapitulated in a maſter- 
ly manner, by Ch. J. Popham, in Chud- 
leigh's Caſe, 1 Co. 138. b. 139, a. 


Page 124. line 14. Many circumſtances 
Have occaſioned a deviſe to be conſidered as 
an execution of a power.) This notion was 
very ſtrongly inculcated by the Court of 
K. B. in the caſe of Swift and Roberts, 
Trin. 4. of the preſent. King; though in 
the printed Report of that caſe, that ground 
of argument is unnoticed. See 4 Burr. 
1488. 


Page 139. line 7. As where it is a county 
cauſe about a Bridge.] This ſuppoſition al- 
ludes to a caſe that happened, Trin. 2 Geo. 
III. B. R. in which this and ſeveral other 
inſtances are cited. The name of it is K. 


and Harris. 


. .. na 162. line 16. This comes pretty — 
the method propoſed.) See above, p. 74. 
line 8. 


Page 
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Page 171. line 8. Each is only an accuſa- 
tion of a crime.] Lord Coke expreſsly ſays, 
an indictment is but an accuſation, and in 
lieu of the king's declaration, 9 Co. 118. a. 


Page 174. line 3. F the Grand Jury 
throw out the Bill.] In what caſes ſee Sa- 
ville and Roberts, 1 Lord Raym. 374. 


Page 186. line 21. Swift's cow.) Voy- 
ages, 2 vol. edit, Hawk. 446. 


Page 190. line 3. The Law will not per- 
mit an affidavit or oath of the party, by going 
| out of the charge, to be made an inſtrument of 
_ Scandal.) See Aſtley, v. Young, 2 Bur. 


810. 


Page 198. line 13. In Lord Somers im- 
peachment.] See the 14th article; ro which 
he has anſwered, by denying the concluſion. 
It ſeems not improbable but ſome part of 
his doctrine in the Banker's Caſe, which 

G 2 leans 
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leans this way, might be the grounds of 
tha chile. |  -: 


Page 198. line 18. Lord Bacon.) In his 
reading on Uſes, p. 306. of his Law Tracts, 
publiſhed ſeparately in octavo. 


Page 203. line 2. Like Tom Touchy in 
the Speftator.) Numb. 122. 


[bid. line 17. The ſpeedineſs of juſtice in 
Turky is openly avowed on this principle.) See 
Sir W. Temple, Eſſay on Heroic Virtue, 
fol. edit. 225. 


Page 204. line laſt. As Czar Peter had.) 
See the Preface to Lord Whitworth's Ac- 
count of Ruſſia. 


| Page 206. line 7. Sir H. Spelman.] See 
his elaborate Treatiſe on the Terms, pub- 
liſhed in his Reliquiæ. 


Page 
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Page 207. line 19. Sir Thomas Smith.] 
See either his own Book de Republica 
Angl. or Spelman's Reliq. before cited, 


P. 75 


Page 208. line 6. With other countries.] 
The Roman Law allowed three years for 


civil ſuits, Wood. Imper. Inſtit. fol. 295. 


YAO O—— 


Page 209. line 11, Clauſe in Magna 
Charta.] Cap. 29. Mr. J. Blackſtone's 
very elegant edition in folio, p. 55. 


Page 210, line 1, No real poverty is an 
excuſe for the commiſſion of theft.) Lord Hale 
and Mr. Hawkins want reconciling to each 
other upon this point : the latter ſeeming 
to have made an allowance in the caſe ſup- 
poſed, which the law itſelf does not; and 
the former, if he is right in his legal poſi- 
tion, yet is oppolice to that humanity 
which may ſeem to arraign the law itſelf 
ſeverity ; 1s certainly, however, at variance 
with his own conduct, which was ever dic- 
G 3 rated 
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tated by humanity : and which oft d him 


to relieve thoſe yagrants, whom, in the capa- 


city of a judge, he would cenſure as criminals, 
(See B. Burnet's Life of him.) The paſlages 
in the Pleas of the Crown of thoſe great law- 
yers, to begin with Hawkins, are 1 Hawk. 
fol. 93. ſet. 20, where that writer allows 
the authorities cited in his margin, that 
ſeem to prove the caſe of extreme neceſſity 
[to be an excuſe from felany, provided the 
neceſſity that induced the invaſion of ano- 
ther's property did not ariſe from prodi- 
gality, or idleneſs in neglecting his own. 
And beſides the authorities there cited, it 
may be obſerved, Lord Bacon, in his 
Maxims, adopts the opinion of Stamford; 
and aſſerts (without an expreſs limitation as 
to the cauſe of the neceſſity) * that if a man 
ſteals viands to ſatisfy his_preſcat hunger, 
this is no felony nor larceny.” Max. Re- 
gul. 5 Tracts, p. 55. Lord Hale, on the 
other hand, totally denies this to be the law 
of England, from the grounds mentioned in 
the Dialogue, which ſeem to be-the moſt 


7 tenable 
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tenable grounds; and from the manifeſt 
inſecurity of property, if any man might 
carry in his own breaſt a diſpenſation from 
the law eſtabliſhing property by an allega- * 
tion of a neceſſity, of which, he ſays, none 
but the party himſelf can judge. See _— 
Hiſt, Vol. i. p. 54. and 566. 

This latter reaſoning, however, ſeems not 
altogether admiſſible: for this ſpecies of 
neceſſity ſeems to be a fact as capable of be- 
ing aſcertained by evidence, as any other 

| caſe of neceſſity allowed by the law; of 
which, many inſtances are mentioned in the 
books. Beſides, it is impoſſible to be ſuppoſed 
that when the Jewiſh law, which, though it 
did not excuſe theft in theſe circumſtances 
from penalties, yet * did not mark ic with the 
ſame infamy; and when writers of natural law 
(ſome of whom Lord Hale cites) allowed 
extreme neceſſity as a plea, that in their idea 
the truth of it in point of fact could not be 
aſcertained, Lord Hale, it is true, com- 
plains, that in France, and elſewhere, the 


9 See Proverbs, e. 6. V. 30, 31. 
G 4 Jeſuits 
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Jeſuits had made a very bad uſe of thoſe 
maxims of natural law, by encouraging 
theft. Perhaps ſo; but at this day, by the 
law of France, it is otherwiſe : Parochial 
proviſion has not yet obtained there ; and, 
excepting ſome few hoſpitals for public re- 
lief of modern foundation, as at Paris, Ly- 
ons, &c. the indigent depen d altogether 
upon the mgnaſteries or private guetes, the 
latter of which are collected from houſe to 
houſe on the great feaſts; and in ſome 
places, as at Blois, by ſome young lady of 
the firſt diſtinction in the pariſh, But in 
France, the caſe of neceſſity is allowed as a 
plea againſt the puniſhment of theft; or 
rather, as a very ſenſible writer has put 
it, is excluded from the definition of the 
crime. Theft, he defines from the Roman 
Law, © contreQatia fraudulenta rei alienæ 
lucri faciendi gratia, &c.“ and adds, /or/que 
en prend par neceſfits et uniquement pour 
| Hempecher de mourir de faim, on ne tombe 
Paint dans le crime du Vol. Vouglans. Inſtit. 
au droit crimin. 553. 


3 | I. or 4 
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Lord Hale, however, under the impar- 
tiality of a judge, never forgets the feel - 
ings of a man; and adds, in concluſion — 
* Though I do agree a judge ought to be 
tender in ſuch caſes, and uſe much diſcre- 
tion and moderation.” fol. 366. 


Page 210. line 7. Proviſions made by law 
for the poor.] That is, the Syſtem of 
Poor Laws from the 43 Eliz. to this time. 
Till the diſſolution of the monaſteries, it 
has been commonly thought the poor were 
maintained only by them; but there are 
ſome antient ordinances (particularly one 
in the Mirror, c. 1. § 3.) that look as if 
parochial proviſion was always the legal 
one; and conſequently the ſtatute of Eliz, 
in this caſe, only revived, new-modelled, and 
effectuated the Common Law. The words 
of the Mirror are remarkable — Ordeine 
fuit que les povres fuiſſent ſuſteinus per les 
Parſons Rectors et les parochians, cy que nul 
ne moruſt per default de ſuſteinance. 


Page 
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Page 211. line 21. Inſolvent laws — Fu- 
mane expedients.] The King of Pruſſia's Ob- 
ſervations ſcem juſt. Memoir. Brandenb. 
Vol. iii. p. 134. edit. 4to. Solon, it ſeems, 
brought in laws for the relief of Inſolvent 

A ehe Tod) o voucStrns Ahma ih, Si 
' nTTwueves opanoyroy, XPEQON ELZHI'HEATO 
AIHOKONAS. Solon the Athenian lawgiver, 
at the requeſt of ſome of his friends who were 
in debt, introduced an abolition of debts. See 
Suidas in Voce Zc)ww. Perhaps, Suidas 
means, that Solon firſt introduced this kind 
of laws into Athens; for Hen. Stephens, 
in his explanation of the word amexorn, 
has cited the very ſame expreſſion yoewy 
eaonynowro 'amoxonas ſomewhere from Plu- 
tarch, as applied by him to Lycurgus ; 
who therefore had done the ſame at Sparta 
300 years * before Solon did it at Athens. 
The moſt learned moderns have been of opi- 
nion that the Decemviral Law * de debitore 
** inope in partes diſſecando” was made to 
enforce a diviſion of the effects or ſervices 


* Sce Dr. Blair's Tables, 


of 


— — — — 
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of the debtor among his creditor, and there- 
fore in the firſt caſe it was ſomething of the 
nature of our Bankrupt Laws. See Hei- 
neccius Antiq. Juris Romani, lib. 3. tit. 30. 
$ 4. p. 159. and particularly Dr. Taylor's 
very learned Co Comment on that Law, pu- 


—— 


bliſhed 1742. 40. . vindicating the ſenſe and 
humanity of that conſtruction againſt the 
| literal interpretation contended for by ſome 
the Antients, 


Page 213. line 14. The obligation to ſa- 
tisfy will revive with the power of doing it.] 
And of that opinion was Lord Hardwick, 
1 Tr. Atkins. 256 ex parte Burton, 


Page 215. line 8. I amerced a plaintiff.] 
See the Caſe of Saville and e Lord 
Raym. 380. 


Page 216. line 18. In former times reat 
actions were almoſt the only ſuits.] In ſup- 
port of what is here advanced, ſee the fol- 
lowing authorities: Booth on real Actions, 
fol. 247. 2 Inſt, 511. Madox's Hiſt. ot 


the 
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the Exchequer, c. 12. p. 293. and 5 Co, 
39- RS 


Page 221, line 20. Form an acquaintance 
with Lord Coke againſt his own direfions. 
He tells them they ſhould firſk read the later 
Reports.) He tells them ſo in the Preface 

to one of his Reports; and Sir Harbottle - 
Grimſtone, in his Preface to Cro. Car. 
| adopts his way of thinking. The ſame 
general advice is to be derived from Lord 


Halles admirable Preface to Roll's Abridge- 
- ment, , | 


Page 222. line 10, Grotius gives to the 
fludy of hiſtory.) See his ſmall Treatiſe de 
Inſtituendis Studiis, = 


Page 223. line 11, Out of the old fields 
muſt ſpring the new corn.] Preface to the 
firſt Report, ad finem. 


Page 226. line 14. Dr. Middleton.) In 
his Life of Cicero. | 
Page 
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Page 227. line 6. Has copied bis rant.] 
For a like ſublime idea of the profeſſion of | 
a lawyer is expreſſed in Tully de Legibus, 
b. 1. c. 4. Quid enim eſt tantum, quan- 
tum Jus Civitatis? quid autem tam exiguum 
quam eſt munus hoc eorum qui conſu- 
luntur. - - - - and concluding (c. 6.) et qui 
aliter jus civile tradunt, non tam juſtitiæ 
quam litigandi tradunt vias. — It is not im- 
probable, but that this paſſage might in a 
manner be the mould of that cited from the 
Letters on the Study of Hiſtory, 8vo. 


P. 149. 


Page 230. line 14. Lay People.] Finch has 
uſed this expreſſion no leſs than ſeven times 
in the compaſs of two Pages. Law, B. 4. 
p. 381. 2. 


Ibid. line 16. Mr. Madex tells you.] Hiſt. 
Excheg. c. 2. $ 9. fol. Edit. 41. 


Page 
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Page 231. line 9. From the Parliament 
Rolls.] The Roll cited is in the Preface to 
Gibſon's Codex. 


Page 232. line 1. Uſage pretty tell eſta- 
Gliſhed the common lawyers in the cuſtody of 
| the great ſeal.] See the Chronicles of 
Dugdale, Rapin, and Sir Charles Whit- 


worth. 


Page 233- line 1. Lord Coke ſays.] In 
the Proem to his 2 Inſt. p. 3. 


Ibid. line 6. Selden.] Ad Fletam, c. 7. 
$ 7. fol. 518. 


Ibid, line 11. No evidence of hiſtory to 
explain theſe words, as they have been under- 
ftood.}] Lord Lyttelton has proved, that the 
word © Univerſity” was not for a long time 
a a local term. Vol. ii. p. 328. 


— —ä———— ——ö8ẽ — — — > 


Page 234. line 1. Forteſcue and Lord 


Cole.] Forteſ. c. 47, 48, 49. Lord Coke's 
Preface to 3 Report. 


Page 
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Page 235. line 1. Some diſſertations of 
this kind.] Particularly by Mr. Agard 
Mr. Joſeph Holland (the ſame, I take it, 
who is mentioned by Lord Coke in his 
Preface to 3d Report); and by Mr. Whit- 
lock, afterwards a Judge of the King's 
Bench in Car, I. time, and father of Sir 
Bulſtrode Whitlock, 


Ibid. line 13. Seem to have been fixed in 
the center of the town.) So Forteſcue de- 
{cribes them, c. 49. 


Page 236. line 10. Map of London in Q. 
Elizabeth's time.) In Maitland's Hiſtory of 
London, 


Page 237. line 15. The number of diſtinct 
bouſes.] Lord Coke in his preface to the third 
Report reckons 14 Inns of court and Chan- 
cery, comprehending the two houſes of Ser- 
jeants Inn; all of which, except Scrjeants- 
Inn in Fleet-ſtreet, are more or leſs dedi- 
cated to the Law at this day. 

| Page 
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Page 240. line 4. The editor of Sir II. 
Spelman not quite ſo accurate.) For this inac- 
curacy, is to be laid to the Editor of the 
| Gloſſary; Spelman having carried it no 
. further than the letter R. Sce Bp. Gib- 
ſon's Life of Sir H. Spelman, prefixed to 
his Remains. The paſſage cenſured in the 
Dialogues, is in the Gloſſ. tit. Serviens ad 


Legem. 


| | Page 240. line 9. Apprentice.) Appren- 

| tice and Barriſter are underſtood in ge- 

"neral to be the ſame, 2 Inſt. 214. and 
2 Tr. Atkyns, 174. Mitchel's Caſe. 

A learned writer of theſe times (in his 
Obſervations on the antient Statutes, p. 
279. notes, 2d edit.) ſeems rather diſguſted 
with the common mechanical ſenſe of this 
word; and thinks the Profeſſion degraded - 
by the application of the term to any of its 
_ members : and from thence labours to ſhew 
that our old writers have, in reality, been 
miſtaken in their application of it to a li- 
beral * He conjectures the _ 

« apprentice 
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t-apprentice” (fo uſed in our books) to 
have been © an erroneous manner of filling 
% up the contraction ap-de-la-ley; which 
© meant (as he conceives) appris de la ley, 
and not apprentice de la ley.” It may 
be ſo: but does this get rid of his objec- 
tion? What is there, in the genuine ſenſe 
of the word apprentice, (which ſignifies no- 
thing mote than a learner) more illiberal 
than in the word appris? Are they not 
both formed from the ſame root? But the / 
word is become illiberal; by its. application 
to common trade. — To this it may be ob- 
| ſerved, that the original ſenſe of words 
traced to their etymology, will deviate 
greatly in courſe of time in their ſubſequent 
_application : and this flux of language is 
full as remarkable in the names of ſeiences 
themſelves, _ as _of profeſſions and offices in 
life, which are things of a much more va- 
riable nature; Perhaps hardly one of either 
in its preſent application, correſponds ex- 
actly with its original meaning: the reaſon 
of that, in many caſes, is, that the name, 
You; IV. H N for 
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for common convenience, has all along 
continued the fame, but the thing has not; 
and therefore in all thefe cafes, the name is 
fometimes 00 great, and ſometimes 10% mean, 
for the thing it deſcribes. Thus, F Hytory, 
as if it comprehended all knowledge, is too 


great in its omg for an application to 


ail of facts. Thus Mafick is a 


term comprehenſive enough for all the li- 


beral arts; and indeed, however confined 
at preſent, it is evident from the paſſages 
cited * betow, that un under this term the 
ancients included Poe try, Philoſophy, and 
what i in general are called the Belles Lettres, 
Geometry, on the other hand, which has 


the range of the univerſe itſelf for its field, 


is too mean a name for the e ſcience in its 


preſe nt ſtate, Thus too in offices, the 


* See the Ptutus of Ariftophanes, 2 ſcene, v. 190. 


Terence's Prologues to the Heautontim, v. 23. to the 


| Hecyra, v. 15, and Quintil. lib. 1. c. 16. IIlis an- 
tiquis temporibus Jidem Ma/ici % Vates er Safientes 
judicarentur: Mittam alios, Orpheus et ian &C, 
and ſo Cic, l, Tuſc. Quæſt. 


5 L ; terms 
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terms appprentice and clerk ®, originally of 
the moſt liberal import, and from thence 
applied to learned Profeſſions, is now per- 
haps degraded by the generality of the ap- 
plication 3 as on the contrary, thoſe of Ser- 
jeant, Matfhall, Steward, are raiſed from 
their original, by being uſed to denote forme - 
of the firſt rank in life, and in the Profeſ- 
2 of the Law. 


Page 242. line 15. Dugdale, inftedd of de- 
fining, copies Lord Coke.) See Co. Preface 
to 3 Report, and * Origin. Jurid. 
HO: 


Page 243. Une 16. Like the — of 
Pythagoras.) The five years ſilence injoin- 
ed by Pythagoras, is touched. on by many 
writers — Tapoyua* olwnryhoripos s,“,  & 
To Ts Husa THolwruy NENTAETH 
TAP XPONON noxey Arn. Suidas if 
voce Pythagoras. It is a proverb; I will 


e 


© SeDi#.IM.p. 31. 
H 2 brought 
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brought up by Pythagoras, for they praiſed 
filence five years together. So Lucian, in his 
auction of Philoſophers, when Pythagoras 
is put up to ſale, makes him tell the bid- 
der, that in order to inſtruct him, he will 
teach him To he Tpwrov novym jaxph , 
aFÞwym x NENTE. OAQN ETEQN Na, 
pndev, firſt. to continue in long unbroken 
filence, and ſay nothing for five whole years. 
This anecdote of Pythagoras“ ſilence has 
likewiſe. given birth to ſome lively Greek epi- 
_ grams. See Brodæus' Collection, fol. 1 57. 
The Indian Brachmans, it ſeems, injoin 
ſeven years ſilence to their Noviciates. 
Voltaire Hiſt. Univerſ. Vol. XI. p. 51. 


Page 2 30. line 8. The Roman laws had 
ſcarce any regulations as to Lawyers in the age 
of the Republic.] What they had afterwards, 

fee Dr. Taylor's Elements of the Civil Law, 
p. 39. and Wood's Inſtit. Imperial Law, 
fol. edit. 298. b. 4. cap. 1. 


Ibid. line 18. In the Athenian ſtate, ora- 


2 See Petit Leges Attice, Tit. 3. 
lib, 
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lib. 3. fol. 18. An aoMlav rt avay ur 
reien rn yeyorora, &. That no one 
appear as a public ſpeaker, that has not at- 
tained the age of thirty. See Petit's Com- 
ment. fol. 259. Perhaps it may be worth 
adding, that in Greece the underſtanding 
was ſuppoſed to arrive at its maturity at 
the age of thirty, and to begin to decline 
at about nine-and-forty. axpa{a Is ro ut 
We amo TW TpIAXOITE sr pWueypt TWY 
rer xt Tpiaxovra” n Is Nwyn Tipt Ta wor 
av mevTnzovic. The body continues in full 


vigour from the age of thirty till five-and- | FA 


thirty ; but the intelle till within one of 
fifty. Ariſtot. Rhet. b. 2. c. 14. EAR 

Dr. Middleton, I remember, obſerves 
that Demoſthenes firſt began to diſtinguiſh - 
himſelf in Athens (as Tully did in Rome) 
at the age of 27; which, if it is an excep- 
tion to Ariſtotle's obſervation, it is certainly 
no impeachment of the juſtneſs of it: be- 
cauſe Ariſtotle, if he is ſuppoſed to mean 
that the underſtanding in general is in its 
full vigour at thirty, did not mean to make 
H 3 genius 
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enius the ſtandard of human nature. Be- 
ſides, the dawn © of genius, like that of ordi- 
— faculties, is is any to be — 


— _————— 


"= 4to. p. 27. 1 may be added, wat 
ever, chat as to Demoſthenes, this point is 
controverted by Monſ. Toureill, both from 
the authority of Demoſthenes himſelf, and 
from the inconſiſtency of Plutarch, on 
whom Dr, Middleton founds his obſerva- 
tion. Toureill, pref. 


Ibid. line 19. In the Athenian State, 
| Lawyers, diſtinguiſhed merely as ſuch, ſeem 
to have been of little regard.) In ſupport 
of what is here advanced, without go- 
ing far back to antient authorities, it may 
be ſufficient to rely on the opinion of an 
eminent writer, whoſe reſearches on the ſub- 
je& of his profeſſion, ate in great eſteem, 
——* quaP altra Gente poſſiamo noi qt 
in mezzo recare, la quale colla Romara 
t poteſſe in cid contendere ? - - - non i Greci 
= lief (per tralaſciare d' attri) preſſo de 

66 = 
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4 quali Pufficio deꝰ Giureſconſulti fi reſtrin- 
„ geva in coſe pur troppo tenui, e baſſe, 
4e la lor opera fi raggirava ſolamente nell“ 
azioni, nelle formole, e nelle cauzioni; 
« in guiſa, che i Profeſſori, come quelli 
* ch* erano della più vile e baſſa gente, non 
c yenivano decorati col venerando nome di 
« Giureſconſulti, ma di ſemplici Pramma- 
&« tic.” Giannoni Iſtoria Civile di Napoli, 
tom. i. lib. 1. c. 7. 


Page 251. line 8. Great body of Laws, if 
it is in a great meaſure the conſequence of Free- 
dom.) See concluſion of the third Dia- 
logue. ; 


Page 252. line 15. Purity of the profeſs 
ſion.] See Juſtice Mitchel's Caſe. Tr. Atk. 
Rep. Vol. ii. 173. 


Ibid. line 20. As Tully bas done.] De 
Oratore. 


| 
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Page 253. line 16. The antique maſques 
and revgls upon extraordinary occaſions.) The 
writers mentioned in the Dialogue will 
ſhew, that no expence or invention were 
ſpared in thoſe exhibitions. The times 
during the reign of Q. Elizabeth, and long 
after, were ſurpriſingly romantic, In the 


late publication of Lord Bacon's Letters, 
| by Dr. Birch, the ſpeeches penned by the 


then Mr. Bacon, on occaſion of a device 
exhibited to the Queen in 1595, on the 


anniverſary of her acceſſion, are preſerved ; 
the general « deſign is not altogether unlike 


| the entertainment exhibited to Dari us, men- 
$ tioned | in the firſt book of Eſdras, c. 3. 


The laſt revel in any of the inns of court 
was in the Inner Temple, held in honour 
of of Mr. Talbot, when he took leave of that 
houſe, of which he was a bencher, on hav- 


ing the great ſeal delivered to him. 


A friend, who was preſent, during the 
whole entertainment, obliged me with the 
following account; which, with ſame cir- 
cumſtances ſupplied by another gentleman 


then 
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then likewiſe preſent, ſeemed worth adding 
here, by way of - compariſon with thoſe in 


former times; and as it may probably be [ 


the laſt of the kind, 

„On the 2d of Feb. 1733, the Lord 
Chancellor came into the Inner Temple Hall 
about two of the clock, preceded by the ma- 


ſter of the revels (Mr. Wollaſton) and fol- 


lowed by the Maſter of the Temple (Dr. 
Sherlock) then Bp. of Bangor, and. by the 
Judges and Serjeants, who had been mem- 
bers of that houſe. There was a very ele- 
gant dinner provided for them and the 
Lord Chancellor's officers; but the Bar- 
riſters and Students of the houſe had no 
other dinner got for them than what is 
uſual on all Grand Days; but each meſs 
had a flaſk of claret, beſides the common 
allowance of port and ſack. Fourteen Stu- 
dents waited at the Bench Table, among 
whom was Mr, Talbot, the Lord. Chan- 
..cellor's eldeſt ſon : and by their means any 
ſort of proviſion was eaſily obtained from 
* upper table by thoſe at the reſt. A 


large 


N 
| 


* 


* „ — 


7 
1 „** : 


© —— 
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large gallery was built over the ſcreen, and 


was filled with ladies, who came, for the 


moſt part, a Ae ee time be fore the 


—— 
ds Sans wn.” 


the little Saleh, at the upper end of the 


ball, and played all dinner time. 


As ſoon as dinner was ended, the play 
began, which was Love for Love, with the 
farce of the Devil to Pay. The actors, who 


CE ee — —„—- 


performed in them, all came from the 
Haymarket in chairs, ready dreſſed ; and, 
as it was ſaid, refuſed any gratuity for their 
trouble, looking upon the honour of diſtin- 
guiſhing themſelves on this occaſion as ſuf- 
n 
After the play, che Lord © Chancellor, 
Maſter of the Temple, Judges, and Bench- 
ers, retired into their Parliament chamber; 
and, in about half an hour afterwards, came 
into the hall again, and a large ring was 
formed round the fire- place (but no fire 
nor embers were on it). Then the maſter 
of the revels, who went firſt, took the Lord 
Chancellor by the right hand; and he, with 
his 
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his left, took Mr. J. Page, who, joined to 
the other Judges, Serjeants, and Benchers 


preſent, danced, or rather walked, round 
about the coal fire, according to the old | 


Ceremony, three times ; during which, they 
were aided in the figure of the dance 


by Mr. George Cooke, the prothonotary, | 
then upwards of 60: and all the time of 
the dance, the antient ſong, accompanied 


with muſie, was ſung by one Toby Aſton, | 


* —*ðtñ̃ ang es 


dreſſed in a bar gown, whoſe father had 
been formerly Maſter of the Plea Office in 


the King's Bench. 
When this was over, the ladies came 
down from the gallery, went into the Par- 
liament chamber, and ſtayed about a quar- 
ter of an hour, while the hall was putting 
in order; then they went into the hall and 
danced a few minuets. Country dances be» 


gan about ten, and at twelve a very fine 


collation was — for the whole com- 


pany: from which, they returned to dan- 
cing, which they continued as long as they 
pleaſed; and the whole day's entertainment 


was 


—— — 
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was generally thought to be very gentecly 
and liberally conducted. The Prince of 
Wales honoured the performance with his 


— I 


company part of the time: he came into 
the mulic gallery incog. about the middle 
of the play, and went away as ſoon as the 
Farce of walking round the coal fire was 


over.“ 


Page 254. line 14. The raillery our poets 
. have thrown upon the diverſions now before 
u.] See Dr. Donne, in his Satires—Prior, 
in his Alma — Pope, in his Dunciad —» 
Not to mention the Dance in the Rehearſal 
7, | where that abovementioned of round-about 
| "eur coal Are is meant to be taken off... 


— EE PL nes 


Page 260. line 2. Longinus' compariſon 
of the Odvſſey to the ſetting ſun.) In his 
ninth chapter, his words are, Ober e Ty 
Od vuoona Taparacai TIS av KATHY 19/1512) TOY 
Ounpev fhuw s AIXA THE EDOAPOTHTOE 
HLAPAMENEI TO MEFE®OE. Edit. Pearce, 
8 vo. p. 50, Whether Prior had the Jatter 

words 
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words in view, one can not ſay; but it is 
difficult to conceive. how the ſame image 
could be more accurately or forcibly tranſ- 
ferred from one language to another. That, 
lively and moſt agreeable writer was very 
fond of copying from the Grecian ſchool, 
but always in ſuch a manner, as to ſhew the 
maſter where he even meant to imitate ; 10 
which this little poem is a beautiful in- 
ſtance: the learned will eaſily trace in the 
looking-glaſs of Prior, the poet and his muſe 
(as it may be inſcribed) of Moſchus. “ Ca- 
price” is the general ſubject of both Poems; 
and many images of the latter are tran- 


{planted into the former, 


NOTES 
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AGE 5. The ſeveral ſcenes, alluded 

to in the introduction, are ſo well 
known in themſelves to moſt travellers, and 
have been ſo often deſcribed, that very little 
need be ſaid of them here. To the other 
formal accounts of the Lake of Geneva, may 
be added, the more pictureſque one of 
Rouſſeau, in his Nouvelle Heloiſe, Lettre 
6. and 17. part 4th; who, it may be ob- 
ſerved, tho? a citizen of Geneva, has given 
a much more pleaſing idea of the lake, and 
of the ſimplicity of the Valeſians, than he 
has of the liberality of his own fellow - citizens. 
| | See 
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See Nouvelle Heloiſe, part 1. lettre 2 3. and 
part 6. lettre g. 

The Beromeen Iſles, in the Lago Mag- 
giore, and fall of the Rhine near Schaffhau- 
"Ten, are deſcribed by Keyſler and other 
writers. As to the ſinking of the Rhone, 
ſomething may be ſaid here, as it is not ſo 
_ eaſy to find a deſcription of it in print; conſſi- 
derably to the right, out of the great road 
from Geneva to Pont-beauvoilin, very near 
Pont Bellegare, are the remains of a bridge, 
called Pont de St. Luce, where the Rhone is 
interru pted by prodigious rocks, (ir Ginks under under- 
N [ground after forming a pool of above _ 109 
| feet depth, and totally diſappears, leaving 
"the ſeveral intermediate ſpaces, between the 
huge maſles of rock that block up the chan» 
nel, quite dry; and afterwards burits out 
again with great rapidity, about a gun-ſhot 
_ from the point where, it loſes itſelf, The 
"channel beyond is terminated on on each lide 
by very high perpendicular rocks; and the 
river, it is ſaid, after the melting of the 
ſnows, riſes there above 30 feet. The 

Mole 
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Mole in Surrey, and the river Arethulf 
in Sicily (mentioned, Virgil, 10 Eclog. and 
3 En.) are ſimilar inſtances of rivers loſing 
_ themſelves underground, and for a ſpace in- 
terrupting their courſe. 
The Alps are characteriſed as the nurſe of 
everlaſting ſnows and pillars of the ſky, images 
| borrowed from Pindar's deſcription of Ætna 
in his firſt Pythian, "7 


— K 


Niqoeoc Arrva, Taveres 


—— — 


Xiovog otaas ri. 


The 7ivers alluded to are the Rhine, the 
Rhone, and the Teſin, which all riſe among 
the Alps; not to mention ſeveral other rapid 
rivers whoſe courſe is more confined. 


| A'spavia ove yea 


Page 7. line g. Like the travelling of Ho- 
mer's deities.] The lines alluded to are 
theſe : 


Nc par go” amihnos Ota Nevnwnevos "x pn 
By c, xarT* Idaiwy optwy £5 jaaxpoy ONvurov 
+ 1 Qs 
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Ns or avaity veos avepos, gr N r 
Tay tns%s}, Ppeot Truranuno vonry 

Ev0 env n eu, uerowmnoas Ts Taq” 

Qs xparnvas weuoavia u rare roryia Heu. 


II. 15. 


The trembling Queen (th' Almighty order given) 
Swift from th' Idæan ſummit ſhot to heaven. 
As ſome way-faring man, who wanders o'er 

In thought, a length of lands he trod before, 
Sends forth his active mind from place to place, 
Joins hill to dale, and meaſures ſpace with ſpace z 
So ſwift flew Juno to the bleſt abodes. 

PoPE's Tranſlation. 


Page 9. line 16. Some allow us nothing 
but hips and haws.] Sec this touched on, 
Spect. No. 69. 


Page 10. line 15, Addiſon.) In the Spec- 
tator, No. 393. 


Ibid. line 18. Ane Berkeley.] * 
Letters, Vol. viii. p. 279. Letter I. 


Page 11. line 2. That lively monarch.] 
Char. II. who made this obſervation, See 
1 I Sir 
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Sir W. Temple on Gardening, folio edition 
of his works, p. 181, 


Page 13. line 10. yon can give up that 
amiable enthuſiaſm of viſiting places famous 
by tradition. ] This enthuſiaſm has been 

I Hams finely deſcribed. by Tully, in more than one 
| 4 e, Sec lib. 5. de finibus, ang de legi- 
| bus, lib. 2. c. 2. 


Page 16. line 5. be imprecation of the 
Tartars, in wiſhing they may live in one 
place.] See BelPs-Travels to Peterſburgh, 


Vol. i. p. 33. 410 edit. 


Page 21. line 5. Parental affechion, ] 
Sir W. Temple conſiders parental authority 
oſition t tg contract, as the origin of 
— On Government, 8 vo edition, 
p. 60. 63. Thence he concludes the go- 
| vernment of a ſingle perſon. is the moſt na- 

| tural, p. 82, And yet he calls the conſent 
2 the People the Bottom, or Foundation 


3 P 9 


of Government, p. 84, 90. May it nor 
7 


— per git 
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if | ——þegit pugnantia ſecum 
Frontibus adverſis opponere ?—— 


Page 23. line 19. Would appeal to fact.] 

Sir W. Temple's great objection to com- 

pact being the origin of Society, ſeems to 

ariſe from this quarter, the want of facts, 

7 8 compact.“ Mr. Locke, in 

deducing from principles, the true origin of 

Government, was aware this objection wonld 

occur; and has anſwered it from the ſilence 
of Hiſtory. On Govern. 5. 100, 101. 


Page 26. line 10. The af7ual adminiſtration 
of Government.) This obfervation is much 
inſiſted on in the courle of this Dialogue: 
without a conftant eye to it, the Conſtitu- 
tion of this or of any other country will _ 
be ſo far from being a thing fixed in its 
nature, that it may be every thing in its 
turn: and one might as well miſtake the 
variation of the mariner's needle for the 
line of direction. It was therefore neceſſary 
to ſer out with, and all along to regard this 
I 2 diſtinct ion. 
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diſtinction. See 9 8. p. 28. § 16. p. 55. 
§ 18. p. 72. F 20. p. 93. F 68. p. 306. 


Ibid. line 17. Every law (as a wiſe an- 
tient obſerved) is a kind of compact, and a 
ſecurity of ſome right.) The words of Ariſ- 
totle, the ſubſtance ' of whoſe obſervation 
is engrafted in the Dialogue, are — O Nowos | 
Turhnun % xabarep in AvxoPpwy o Toqisns 
4 7ſunrns anos i ary '&x cows Tote 
eyahss na moms res mohiras. Ariſt. Polit. 
edit. Franc. F 19. p. 74. Dr. Taylor, in 
his Elements, has paraphraſed this admi- 
rable paſſage of Ariſtotle's; and illuſtrated 
it by ſome citations from the Roman Law. 
Elem. 154. For a Comment to the latter 
part of Ariſtotle's Obſervation, ſee Note to 


page 166. 


Page 28. line 16. Perefixe, and other 
Hiſtorians, tell us Henry the Fourth enter- 
| Tained a projet.) See likewiſe the Memoirs 
of his own miniſter, Sully, Vol. iii. 4to. 
382. and before: which project, Voltaire, 
"IM * with 


with his uſual ſcepticiſm, denies Henry 
ever entertained any idea of. Eſſay ſur. 
Hiſtoire General, Vol. XIV. p. 381. 


Page 29. line 4. Mr. Locte.] On Go- 
vernment, 8 90. 


Page 38. line 7. The Free States of Ttaly.]- 
See this admirably deduced in Machiavel's 
firſt book of the Hiſtory of Florence. The 
ſame ſubject is likewiſe treated of more at 
large in Denina's Revoluziont d'Italia. | 


Page 36. line 12. Mr. Pope, when be 
ſays, &c.] Mr. Pope, however, was not 
ſingular in this notion; Sir W. Temple 


had broached it long before him. See Eſſay 
on Pop. Diſcont. fol. edition of his Works, 


Vol. i. p. 266. 


Page 37. line 14. Mr. Pope himſelf bad 
on another occaſion, expreſſed himſelf very dif- 
ferently.] See the Letters to Bp. Atter- 
bury, Vol. IX. Letter 4. p. 79. 
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| 


Page 40. line 5. Darius was fair in 
his manncr of ſtating the propofition when be 
aſſerted, &c.] The original runs thus — 
Ten Yap Troxapevey XK Tavryy Tu N 
apigwy. tor, dapers. apifs X , ine % 
povapys, Toy Tere Tporymy Mig. For 


F the three given forms, each ſuppoſed the 


beſt of its kind ; that is to ſay, the beſt de- 
mocracy, oligarchy and monerchy ; J ini the 


leſt is by far the maſt preferable in itſelſ. 


Herod. Thalia, lib. 3. $ $2, edit, Gale. Bur- 
lamqui, who undertakes to diſcuſs this queſ- 


tion (in his Droit politique) has tranſlated 
the whole paſſage into French, and inſerted 


I igto- his tent, and ſays little more. Vol. ii. 


part 2. c. 2. 


Page 41. line 5, Coverrment will be 
ever fuuating.) The King of Prufſia's 
reſlections on this ſubje& are animated and 


| flae, Mem. Brand. Vol. iii. p. 87 —92. 


40 edition, 


| Page 43. line 1, L is comparatively but of 
late that France bas _ all its dutchies to tb 
crown. } 
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ern.] In Hen. VII. 's time, latter end of 
the fifteenth century. See Hainault's A- 
bregẽ de FHiſtoire Franc. and 3 Hume, 
20, 29. 


Page 44: line 19. Eugland, with refpef 
zo its poſſeſſions, or its connettions with the 


continent, was never ſo firiftly an iſland.] 


The intereſt of England, with reſpe& to 

continental dominion, in its early hiſtory, 

is finely touched on. Lord Lytt. Vol, ii. 

p. 93. Ibid. p. 155. Ibid. p. 546. 
Page 47. line 1. A French a 

Abbẽ du Bos Reflexions 9 Vol. 

c. 39. P. 382. 


Page go. line 9. The Engliſh conſtitution 
has been the ſubjelt of much applauſe to many 


foreign writers of the greateſt eminence.) For 


inſtance, e, Monteſquien, who has a chapter 
upon it in t in his Eſprit des loix, lib. . 11. c. 6. 
which does him honour for his idea of it — 
Voltaire, in his Letters on the Engliſh Na- 
I 4 tion, 
. . 
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tion, Vol, iv. of his Works, chap. 21, 

and chap. 22. And in another work where 
| he goes ſo far as to ſay — Il me ſemble a 
moi, $'il y a un gouvernement dont on pour- 
roit de nos jours propoſer pour modelle de 


[ la ſageſſe, c'eſt celui d'Angleterre. La le 


Parlement eſt l'arbitre du peuple et du roi: 
et le roi a tout le pouvoir de faire du bien, 
mais i] n'en a point pour faire du mal.— This 


| ſentiment is exactly ſimilar to the famous 


one of M. Gourville, mentioned by Sir W. 
Temple, and which ſeems to have ſtruck 


K. Car, II. fo much for its propriety. See 
Sir W. Temple's Memoirs, fol, edit. p. 384. 
To the above teſtimonies may be added, 
that of the D. de Rochefaucault, who ſeems 
to have had a much better opinion of the 

Engliſh Conſtitution than he had of human 
nature itſelf. See Supplement a a ſes pen- 
ſets Reflex. 177, 178, &c. &c. Beſides 
theſe politive direct commendations, it is 
eaſy to meet with many incidental reflect- 
tions in its favour from foreign hiſtorians, 
quite from the Sieur de Comings (Memoirs, 
lib, 
* 
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lib. 5. c. 19.) down to the King of Pruſſia: 
the latter of whom ſcems to have a toler- 
able idea of the Engliſh government, tho 
but an indifferent one of its adminiſtration, 
See Memoir. de Branden. part 3. p. 124. 
127. That too has been the idea of another 
foreign writer. See Monſ. le Blanc's Letters. 
Lett. 1. &c. &c. But, if the exception itſelf 
required an anſwer, there are not wanting even 
foreign writers to anſwer it: who have viewed 
thoſe little inequalities between theory and 
practice, which muſt ever happen in the — 
plicated machine of government, as in every 
other, with more candour and diſcernmen 
A paſſage to this purpoſe from a work lately 
publiſhed by Mr. de Lolme, vill be ſu 
cient for the preſent purpoſe — Les corps 
celeſtes eux memes ſont ſujets à des altera- 
tions dans leur cours; ne cherchons done |, 
point dans les &tablifſemens des hommes 
une entiẽre regularice —eh un mot, ceux 
qui, apres avoir examine la nature du Gou- 
vernement de VAngleterre, en conſiderant 
les effets, c'eſt a dire, en viendrent à la 
ſeule preuve que dans des choſes de ce genre, 


N X 


* 
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on puiſſe regarder come ſüre, avoueront qu'il 
a par deſſus tous les Gouvernements, qui 
nous ſont connus, les trois avantages eſſen - 
tieles; de proliger le plus furement, d'exiger 


tos plas petits ſacrifices, et etre le plus ſuſcepti- 


Bles de perfeftion. Conſtit. de PAngleterre, 


Idid. line ty. Have decided in faveur of 
that mixed form.] See Mr. Burlamaqui, in the 
chapter cited above, p. 118. Can an Engliſh- 
man, independent of the bleflings he feels, 
— better reliſh for his own 


Government and Conſtitution, than when 


be finds he actually enjoys what the wiſe and 
good in all ages have wiſhed for, and which 
they pictured to themſelves more as an idea, 
than what was likely ever to become real ? 


| Says Plato—Mevapyie rox hema ey Yoajaiaugiy 


vc vous Nr ο,:, cpi mar. A monarchy, 
' whoſe limits ave preſcribed by laws, is #he bet 
| form of all. Plato's Politicus. Which is 
the portrait of our own. To. this notion 
of Plato, it will not be diſagreeable, it is 


profes, 
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preſumed, to add thoſe of Tully, Tacitus, 
and Polybius to the ſame purpoſe. 
In Tully, among the flagments of a work 
we have great reaſon to regret the loſs of, 
there is this paſſage: Statuo eſſe optimam 
conſtitutam Rempublicam, que ex tribus 
generibus illis, regali, optimo, et populari,; 
confuſa modice z nec puniendo irritet ani- 
mum immanem ac ferum, nec omnia pre- 
termittendo licentia Cives deteriores reddat. 
De Repub. lib. 2. edit. Oliver, Vol. uti. 
P. 527» 
Tacitus has remarked—CunQtas nationes 
et urbes populus aut primores, aut ſinguli 
regunt: delecta ex his et conſtituta Reipub - 
licæ forma laudari facilius quam evenire, 
vel ſi evenit haud diuturna eſſe poteſt. An- 
nal. lib. 4. edit. Gronov. p. 290. 

And Polybius to the ſame purpoſe — 
Anov yap ws aptony pv nynriov ToNeTazv Thy. 
n TavTrTAY TAY Egnpsra! iouatw ewirwoay® 
TBS Yap TE pips eu hey He a&NN' wyy. 
Tapay anPapev* Auxspys CUnoavros pr 
xara TETOV TOY TpT2Y) Aantauorwy o- 


— — — — 
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| darwya. Polyb. Hiſt, lib. 6, edit. Caſaub. 
P. 452. 


For it is evident, that is to be deemed the 
beſt form of government which is conſtituted 
from the peculiarities of thoſe ſimple forms 
already enumerated: and of this particular 
we bave had proof, not from ſpeculation 


merely, but from fatt: Lycurgus having firſt 


given a model of this kind in the conſtitution 
of the Lacedemonian government. 


Page 51. line 20. King governing accord- 
ing to ſettled law.] See the Bill of Rights - 
and Act of Settlement. 


Page 54. line 17. Idea of Liberty in ſo- 
ciety, &c.] The marquis Beccaria has ex- 
preſſed the ſame thing in another manner. 
L' opinione, che ciaſchedun cittadino deve 
avere di poter fare tutto cio, che non E con- 
* trario alle leggi, ſenza temerne altro incon- 
« yeniente che quello che puo naſcere dall' 


_ « azione medeſſima, queſto è il dogma politi- 


1 co, che dovrebb' eſſere dai Popoli eredato, 
« e dal 
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« e dai ſupremi magiſtrati colla incorrotta 
* cuſtodia delle leggi predicato, &c. F 8. 
* and afterwards, Io non trovo eccezione al- 
* cuna a queſt' aſſioma generale che ogni 
Cittadino deve ſapere, quando fla reo 0 quando 
& ſia innocente, &c.F 11. 


* 


Page 56. line 13. Each poſſeſſed of valu- 
able privileges.) For particulars, it is abun- 
dantly ſufficient to refer to the firſt Com- 
mentary, p. 159. As to the nature of Pri- 
vilege in general, Lord Clarendon has 
given ſome idea. Hiſt. B. 4. p. 311. Oxf. 
edit. folio. But much more may be learned 
from the Debates in Parliament from the 
Revolution to our own times. 


Ibid. line 17. Judges affiſtants to the Heuſe 
of Lords, but are members of the body of the 
Commons, as they ſtiled themſelves.) Viz. In 
the great caſe of Bridgman and Holt, in 
the Houſe of Lords. Shower, Ca. in Parl. 


117. 


Page 
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Page 57. line 19. As if the liberty the 
Freaple were formerly poſſeſſed of was rether 
an ad of grace in the crown, than a matter 
of right in tbemſelves.] See Tyrell's Hiſt. 
in the beginning; and Mr. Hume's, in many 
places, particularly thoſe cited below, on 
notes to p. 59. See, on the contrary, Lord 
Lyttelton's Hiſtory, particularly Vol. i. p. 
160. Vol. ii. p. 285, 286. which paſſages, 
I am happy to find, contain preciſely the 
ſame idea as what had been before ſketched 
in the Dialogue; but traced out in his 
hiſtory, with a flow of pencil and rich- 
[ck of colouring that characteriſes the great 
maſter, and ſets compariſon at a diſtance. 


- — K  — 


Page 59. line 4. Though I am aware the 
laws which I urge, as a proof of the limita- 
tion of the monarchy, are turned againſt us.] 
This is more fully examined afterwards, 
p. 128, &c. 


| © Ibid, line 21. Orhers have argued from 
the want of Returns to Parliament, to the 


want of * of the Parliament itſelf.) Mr. 
Hume's 
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 Hume's Concluſion (Vol. i. p. 390. in the 
note) ſeems inconſequential z becauſe, if at 
other times a repreſentation in Parliament 
had been ever ſo general and regular, yet, 
during the intervals of Parliament, ſome 
ſuch meaſures in thoſe times would have 
been purſued, as much as if there never 
was a Parliament. It might as well be ſaid, 
that iſſuing the writs for Ship-money. was a 
proof, that there was no right of repreſen» 
ration in the people; at that time there was 
no actual repreſentation. So in the times 
he there treats of, no hiſtorical proof is to 
be had of the repreſentation af the Com- 
mons then exiſting ; but the inference that 
there was then no ſuch right of repreſenta- 
tion in the people, ſeems far from being juſt z 
it is at beſt but only negative evidence. 
See the Antiquity of the Commons diſcuſ- 
fed, by Sir Robert Atkyns. Fracts, p. 25 
to p. 35. and Lord Lyttelton in his Hiſtory 
has denied and refuted the notion in ſome 
of our writers, (Sce Mr. Hume's 2d Vol. 
* and ibid. p. 93.) that, the Earl of 
Leiceſter's 


8 NOTES ON 
. Leiceſter's uſurpation, about the year 1265, 


in Hen. IIId's time, was the origin of the 
Repreſentation of the Commons. Lord 
Lytt. Vol. ii. p. 277 to p. 279. 4to edit. and 
his Obfervations on the Stat. 5 Rich. it. 
p. 281. An ingenious writer ſeems to 
promiſe an expreſs work, to prove a re- 
Fog of the Commons before the 
49 Hen 3. See Dr. Stuart's Hiſtorical Dif- 
fertation, p. 281. in the note to part 5, 


$ 2. 


Page 63. line 1 0. Separation commencing 
in the reign of Edward the Third.) Elſynge 


cites inſtances in the 6 Edw. III. and 30 
Ed. III. „After the cauſe of ſummons was 


« ended, the Commons were willed to wwith- 


« draw themſelves to their antient place in the 
« Chapter-Houſe of the Abbot of Weſtmin- 


* ſter, and there to treat and conſult among 


* themſelves,” p. 104. edit. of 1768, from the 
Author's MSS. and afterwards, p. 155. 


* Tbid. line 19. Lord Chief Juſtice Hale 


bas obſerved.) In his Hiſtory of the Com- 
| | mon 
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mon Law, p, 14, 15. — What is ſaid (from 
Lord Hale) of drawing up the acts by ad- 
vice of the king's council, may be explained 
by a paſſage in Lord Clarendon's Hiſtory, 
B. 2. Voll i. p. 205: folio edition. In- 
ſtances enough of the petition and anſwer 
may be met with in the Cotton Collection 
of Records; and ſome in J. ord Hale's Hiſ- 
tory of the Pleas of the Crown. 


Page 64. line 7. Petition and anſwer.) 
Complaints were made in after-times of the 
abuſes that crept into this practice. See 
Glanville's Speech in Ruſhworth's Collect. 
Vol. i. p. 574. | ** 


Page 66. line 7. Some, by the three eftates 
of the realm, underſtand the Nobility, .Com- 
mons, and Clergy.) Among thoſe who ſepa» 
rate the King from the three Eſtates, are 
Lord Coke, 4 Inſtit. 1. and Harrington's 
Caſe, 1 Ventris, 325. Bp. Stillingfleet's 
Eccleſiaſtical Caſes, Vol. ii. p. 273, 384 

Vol. IV. EY SEA 
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and Dawſon's Origin of Laws. Bacon on 
_ Government, and Mr. Selden in his Table 
Talk, p. 83. 


Ibid. line 12. On he other hand, the ber- 
ter part (as I conceive) include the King as 
one of thoſe eftates.) In ſupport of this fide 
of the queſtion, there are many great legal 
authorities as well as learned writers. Such 
as the Roll. 2 Hen. IV. No. 32. in the 
Cotton Records, p. 407. So the Record 
Mich. 4 Hen. viii. fol. 3. cited Atkyns's 
Tracts, p. 36. So Selden's Jan' Anglor. 
94. notes 127. So Finch's Law, B. 2. c. 
I. p. 81. To which may be added, Bp. 
Warburton's Alliance, p. 129. 


Page 67. line 21. They muſt ſuppoſe the | 
Clergy in Parliament to be repreſented by the 
Biſheps.} Beſides what is ſaid in the Dia- 


logue in anſwer to this ſuppoſition, it is 
, refuted in point of fact, by the circum- 


| ſtance of the inferior clergy themſelves having 
EEE. 3 wo been 
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been ſummoned, and having aftually r tink © 


Parliament, either in perſon or by repreſenta-| 
tion, in the carly reigns after the conqueſt, 


See 2 Hiſt. Hen. II. p. 284, 285: and fee 
Elſynge, p. 25. &c. new edit. 


Page 69. line 13. The Commons cbarac- 
teriſed by the various objefts of repreſenta- 
tion.) They are fo characteriſed, for in- 
ſtance, by the Stat. de Tallagio non conce- 
dendo, 34 Ed. I. Stat 4. cap. 1. Prelates, 
Earls, Barons, Knights, Citizens, and Bur- 
gclles, 


Page 70. line 11. Their not being tried 
by Parliament as Temporal Lords.] So is 3 
Inſt. p. 30. $ 17. Seiden Judic. of Parlia- 


ment, p. 4, 5. The caſes of Bp. Fiſher 


and Archbiſhop Cranmer, are both inſtances 
of this kind. See the origin of this, Git 
bert's Hiſt, Excheꝗ. p. 40. 


K 2 Ttbid. 


x 
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Ibid. line 17. Decline voting in capital 
caſes from principles of the Canon Law.] See 3 
Lord Lytt. Hiſt. Hen. 2. p. 25 to 332. 
Edit 4to. | 


Ibid. line laſt. I ben their rights were ſo 
wwickedly attacked, and their removal from the 
Houſe of Lords, &c.) This attempt, every 
one that wiſhes well to the Conſtitution, and 
in that to the Religion of his country, will 
be inclined to hope will never be made a 
fecond time : not but what it has its well- 
wiſhers even in theſe times. Mr. Hume, in 
his idea of a perfect commonwealth (Eſſays, 

Kun iv.) in order to make the Britiſh Go- 
4 vernment the moſt perfect model of a limited 
; monarchy, ſuggeſts, as one alteration, that 
the Biſbops and Scotch Peers ought to be 
© removed; whoſe behaviour in former Par- 
| « laments deſtroyed entirely the authority 
of that Houſe.” p. 267. 3d edit. After 
| which, he adds, © that the Peers ſhould be 
| « elective, and no Commoner ſhould be al- 
þ * to refuſe a ſeat offered him.“ Ibid. 
Page 
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Page 71. line laſt. Suppoſe 4 Bill in the 
upper Houſe, which the Biſhops were unani- 
mous againſt, and the Temporal Loras were 
as ſtrong for it, I apprehend it muſt paſs.] 
What, at the time of writing the Dialogue, 
was advanced on mere ſuppoſition and ſpe- 
_culative reaſoning, Lord Coke, it ſeems, 

has indiſputably eſtabliſhed in point of fact 
and legal authority. 2 [nſt. 585, &c. &c. 


Page 72. line 7. Whether the inſertion of 
the conſent of the ſpiritual Lords, ſhould be 
continued in ſuch caſe. } Whatever be the in- 
ſertion, it is in its nature concluſive. Bro. 
Abrid. Tir Parliament, pl. 107. But to 
ſhew in ſome meaſure, what forms have 
been uſed in the caſes alluded to in the Dia- 
logue, an inſtance or two may be given from 
one of the moſt intereſting periods in the 
Engliſh hiſtory, the eſtabliſhment of the 
Reformation, 5 

In the Bill for the Supremacy, 1 Eliz. 
cap. 1. the Lords Spiritual are mentioned 
with the Lords Temporal in the petitio- 


K 3 nary 
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nary part of the preamble : and yet it is 
poſitively ſaid, in the hiſtory of that time, 
that all the Biſhops prelent oppoſed it, See 
Camden's Annal. Edit. Hearne, p. 35. 

And in the enacting part of that very Law. 
$ 2. it runs, the authority of the preſent Par- 
liament, without mentioning particulars. 

So in the Statute of Uniformity, 1 Eliz. 
cap. 2. $ 2. it runs in general terms, the au- 
thority of this preſent Parliament: but in 
& 3. the ſtyle is more particular; © Be it 
„ enacted by the Queen's Highneſs, with 
* the afſent of the Lords and Commons, with- 
out diſtinguiſhing the ſpiritual from the 
temporal Lords. The hiſtory of that act 
may be ſeen in Bp. Burnet's account of the 
Reformation, where it appears that ſeven 
Niſhops, and the Abbot of Weſtminſter, diſs 
ſented from the bill. Five of them had 
before aſſiſted on the Catholic ſide, at the 
conference about religion, held, by the 
Queens order, in Weſtminſter-Abbey. The 
Biſhops, during that whole ſeſſion of Par- 

| hament, 
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liament, were all Catholic. According to 
Camden there were but fourteen Biſhops 
then living. Whether the reſt were preſent 
in the Houſe when this act paſſed, does not 
politively appear; but the contrary ſeems 
rather more probable, as the others abſented 
on paſſing the Act of Supremacy above 
mentioned; and all in general were dif- 
guſted at the conference being held with 
ſuch precipitation, without their having an 
opportunity of conſulting the Pope. See 
Burn. Hiſt. Reform. Vol. ii. p. 394. and 
Camden's Annal. 35, 37. 


Page 73. line 15. The argument of a con- 
| fiderable writer turns on the admiſſion, &c.] 
Alluding to Bp. Stillingfleet's Controverſy 
with Lord Holles. Eccleſ. Caſes, Vol. II. 


373, 384. 


Page 77. line 12. Borroughs repreſented by 
#ezghbours.) This circumſtance did not ef- 
K 4 cape 
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cape the ſage Monteſquieu in his reaſon, 
ing on the Engliſh Conſtitution, & L'on 
* connoit beaucoup mieux les beſoins de 
* fa ville, que ceux des autres villes; et 
* on juge mieux de la capacité de ſes 
* voiſins, que de celle de ſes autres 
* compatriotes. Il ne faut donc pas que 
les membres du corps legiſlatif ſoient 
* tires en general du corps de la Nation; 
mais il convient que, dans chaque lieu 
«* principal, les habitans ſe choiſiſſent un 
0 repreſentant.” L'Eſprit des Loix, I. 11, 
c. 6. 


Page 78. line 12. The writs of election.] 
This appears throughout the Brevia Parlia- 
mentaria from the firſt writ remaining, viz. 
49 Hen. III. See 2 Prynn. 29, 32. and 
ſeveral Acts of Parliament have been, at 
times, made to oblige the members ſor 
cities and boroughs to be *© reſiants, abid- 
ing, and free,” of the ſaid city or borough, 
As 1 Hen, V. c. 1. and 23 Hen, VI. o. 
15: | 

Page 
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Page 30. line 2. One inſtance alluded to by 
Mr. Locke.) On Government, 5 157. 


Page 81. line 13. Ripigliare il Stato.] 
Mach. Diſcor. Sopra Livio, 1. 3. dif. 1. 
See this recommended by Sir W. Tem- 
ple, Vol. i. 258. fol. edit. Eſſay on Po- 
pular Diſcontents; and by Lord Bolling- 
broke, in his Patriot King, p. 136. 8vo 
edit, and in his Letters on Hiſtory, p. 289, 
Letter II. octavo edition. 


Page 82. line 9. The preſcriptive right 
to ſend members would continue.] See Ho- 
bart's Rep, 13. and 2 Lord Raym, 951. 
in the caſe of Aſhby and White. And 
8th Jan. 1693. a Bill was brought in to 
disfranchiſe ths Borough of Stockbridge : 
but was thrown out, April 19, 1699. See 
the Journals. | 

Ibid. line 16. Proje of Cromwell's time.] 
See Harris's Life of Oliver Cromwell, and 
other Hiſtories. This new-modelling too 
(as it might have been imagined) was a ne- 

cellary 


—— — _ 
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ceſſary ingredient in Mr. Hume's idea of a 
perfect Commonwealth, Eſſays, Vol. iv. 


Page 83. line. laſt. Boroughs have petitioned 


. againſt, and aboliſhed their own right of Re- 


preſentation.) See Willis's Notitia Parlia- 
mentaria. | 


Page 87, line 21. Or his being accountable 
to his conſtituents for his conduft.) Which 
follows from the doctrine in the 4th Inſt, 
14. becauſe the particular Repreſentation 
is ſwallowed up in the general. But this 
would be repugnant, if any particular 
member was liable to have his conduct 
conſtitutionally reviewed and cenſured by 
the particular conſtituent. 


Page 94. line 17, J did, however, ſtate 
that objefijon.) Above, p. 75. 


Page 95. line 13, Laws of this and other 
well. policied ſtates, have ſecured a landed 
qualification.) For one in particular, ſee 
Plinii 
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Plinii Epiſt. lib. 6, epiſt. 19. His expreſſion 
is ſtrong Eoſdem patrimonit tertiam par- 
tem conferre juſſit in ea que ſolo contine- 
rentur: deforme arbitratus, ut erat, hono- 
rem petituros, urbem Italiamque non pro 
patria, ſed pro hoſpitio aut ſtabula quali | 
peregrinantes habere, 


Page 96. line 7. II was adwitted.} Scil, 
P. 57- | 


Page 97. line 10. The preſervation of ths | J 
Conſtitution depends on the free ation of its 
ſeveral parts.] Of this, King Charles I, 
bas given in detail a very good idea, cams 
mended and copied by Sir B. Whitlock, 
in his Obſervations, Vol. ii. p. 308. 


Page 99, line 3. From the tine of the 
Seventh Henry.) This is the epocha fixed 
by Lord Bulingbroke, in his Letters on 
Hiſtory, p. 177. dvo edit. Sixth Letter, ir 
cond part. | 


Page 
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Page 100. line 5. Hen. VII. conſented to 
| ſome Laws made to promote the freer diſpoſal 
of Eftates Tail. ] Our beſt writers generally 
ſuppoſe that was the real drift of the fa- 
mous Statute of Fines, paſſed the fourth year 
of his reign. A modern writer, in combat- 
ing the Preſident Monteſquieu's commenda- 
tion of private Feudal Juriſdictions, makes 
a comparative obſervation alluding to this 
ſtep taken by king Hen. VII. Le private 
« Giuriſdizioni Feudali che tanto Il noſtro 
« autore raccommanda a i Principi, furono 
« Je mine, contro le quali ci volle tutta la 
* prudenza del Cardinale di Richelieu per. 
« liberarne quella monarchia, donde riceve- 
« rono quei Sovrani per ſecoli interi tanti 
« diſturbi. Ne il Regno d' Inghilterra fi 
« farebbe mai condotto a quella tanta felicità 
4 a cui lo vegghiamo pervenuto, ſe Arrigo 
« ſettimo non aveſſe tagliato la teſta a queſto 
« ortibile moſtro. E moſtro orribiliſſimo ve- 
« ramente ſono dentro Þ ambito di una mo- 
c narchia le particolari Giuriſdizioni : Impe- 
4 rio in Imperio ; che vale a dire che 1 ſud- 
| 3 « diti 
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« diti ſoffrono il Carico di un doppio im- 
« perio. Piccolo Principe maſſimo Tiran- 
« no,” Martinelli Lettere Critiche, Lett. 
18ma. The ſame bad policy which this 
writer remarks of Feudal Juriſdictions, one 
of our greateſt lawyers ſeems to have im- 
puted to our other private ſubordinate ju- 
riſdictions, commonly called © Liberties 
with retorna brevium:” all of which he 
wiſhed to aboliſh, as being * nothing but 
a foundation of Brocage and miſchief | 


= 


—— 


«do with — Lord Hale's argument 
in Sir Rob. Sawyer's Caſe, 1 Ventris, 412. 


Page 102. line 1. From the diſpoſition of 
the Prince.) See the Conference between 
King Charles the Second, and Sir William 
Temple, in his Memoirs, p. 32. 8 vo edit. 


Page 103. line 13. Lord Burleigh's nax- 
im.] See Edmund Bacon on Government. 
And the great Monteſquieu ſeems to have 
. the ſame end in other words. 

2 Perira 


| 


+ |} 
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Perira lorſque la puiſſance legiſlative ſera 
« plus corrumpue che la puiſſance execu- | 
e trice.“ A poſition, which, whatever 
weight it may have in itſelf, ſeems by no 
means to have been anſwered by Mr. De 
Lolme, c. 23. of his Eſſay. It is one thing 
to maintain that England will not periſh 
from the ſame cauſes that made an end 
| of Rome, Carthage, and Lacedæmon; be- 
| cauſe there is no analogy between our o 
and thoſe States, in their forms of Go- 
vernment: but it is quite another thing 
to apply Monteſquieu's compariſon. He 
barely ſays, thoſe free tee Governments have 
periſhed, others will: which is only ſaying 
(and it ſeems is all he meant to ſay) that 
States are not immortal. He then adds, 
England will fee that day, when the 
** legiſlative power is more corrupt than 
the executive: which is deducing its diſ- 


ſolution from cauſes peculiar to itſelf, and 


n from its own ſtructure. 


Page 104. ling 1. Occaſional increaſe of 
Peers.) This was an article of impeach- 
| ment 
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ment againſt Lord Oxford. See Article 
16. State Trials, Vol. vi. p. 115. And 
ſee to this point, Sir W. Temp. Vol. i. p. 
268. fol. edit. Eſſay on __ Diſcon- 
tents. 


Page 105. 155 18. Incumbering the Reve- 
nue.] See Banker's caſe, 5 Mod. and Lord 
Ch. J. Holt s argument in particular. 


Page 109. line 5. Forteſcue and Lord 
Hale.) Forteſc. 36. b. Hale's Hiſt. Com. 
Law, 1. It is Ariſtotle's diſtinction of 
laws, 1 Rhet. c. 3. Kara ra yraupart and 
Kar ra yy. and is adopted by the em- 
peror. See Juſtin. Inſtit. lib. 1. tit. 2.4 3. A 
Greek commentator upon Sophocles has 
exactly the Engliſh idea in this diviſion. 
O vches eg cu⁰νet tyypatn n ovwnlaa ct 

—_ vous. A law is a written cuſtom, 
Aud cuſtom is an unwritten ten law. See that 

very fine paſſage in the Antigone of So- 
phocles, v. 459.—Not that the being writ- 
ten conſtitutes the peculiar eſſence of the 
former, or is a property incommunicable 
to the latter (as is explained afterwards, p. 


110.) 
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110.) but in England, the authority of the 
former is deduced from writing neceſſarily 
| ſubſiſting; in the latter, from invariable 
| ulage, whether evidenced by writing, or 
mere tradition. | 


Tbid. line 20. By Common Law, we mean 
thoſe general Cuſtoms.) See Preface to Sir 
J. Davis's Reports, fol. 3, 4. 


Page 111. line 4. Or the date of the 
writing correſponds with the other part of the 
definition.) See Hale's Hiſt. Com. Law, 
67. 


Ibid. line 1 6. Original form.) Hale's H. 
C. L. p. 23. 


| Ibid. line 17. The general matter of the 
Common Law.] See Hale's H. C. L. p. 
25. | 


Page 112. line 7. Chriſtianity, as well 
as the Law of Nature, is part of the Common 
| Law.] 
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Law.) This is laid down fully in the Caſe 
of the King and Curl, 2 Stra. 789, and re: 
cognized in a late Caſe of the King and 
Annett, M. 3 G. III. a ſmall memoran- 
dum of which is in Dr. Burn's Eceleſiaſtical 
Law, Title “ Profaneneſs;“ it is not re- 
ported in Sir James Burrow's account of that 
period. 


Ibid. line 13. Court of King's Bench ſtiled 
the Cuſtos Morum of the Kingdom.] In the 
Caſe. above cited, 2 Strange, and K. and 
Annett. y 


Page 115: line 12. As in the payment of 
a Port. duty.] Alluding to a Caſe deter- 
mined in B. R. Trin. 3 Geo. III. Mayor 
of Yarmouth and Eaton, 3 Burrows, 1402. 


Page 116. line 19. I bere Bye-Laws are 
without Cuſtom, they muſt be reaſonable and for 
the benefit of . the Corporation] See Lord 

Raym. cited in the next note. 


* 


vor, IV. * 
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Page 117. line 13. The equality of Gavel- 
kind diftribution before the Conqueſt, was the 
bly mode of deſcent.) See the Caſe of Cle- 
ments and Scudamofe; 1 Will. 63. S. C. 
2 Lord Raym 1024. 


Page 119. line 12. The Potts pen of the 
Common Law of Greece.) See a fragment of 
Euripides cited, Pref. to 2 Coke. 


Ibid. line laſt. Puniſhment of one ſpecies of 
petit * See Cæſar, lib. 6.4 19. 


Page 120. line 9. Ile has given us the 
rh of Errommunicution, #6 enforce an 
Errigtaſtiru / Juriſditfion.) See Citfar, lib, 


Ibid. line 13. The duty of private per- 
Vent to apprebendd criminals, and thrry them 
before @ imityiftrate.) He cotifines it to 
matters affeQirly the Nate; Nb. 6. $ 20. 
As to the duty vf private perſom to ap- 
prehend any one who commits a felony 
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in their preſence, ſe 2 Hawk. P. C. 74. 
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$ 1. and the Authorities cited in his Mar- 
gin. | 


Page 121. line 2. His declaration that 
Gaul copied its diſcipline from Britain.) See 
Cæſ. lib. 6. 13. 


Page 122. line 13. Explaining the origin 
of Society, Ns rt er 
§ 6. and 57. 


Page 124. line 4. An af of Parkgment 
is confidered by Lord Hate as & kind iri· 
partie #ndenture.] Hiſt. C. L. p. 2. 


Page 128. line 10. Ve often meet with 
the very words, Rex Statuit.] See, for inſtance, 


Stat. de Winton, 33 4 J. and the Prince's 
Caſe, 1 in 8 Co. 


Page 129. line 15. The Lows filed :the 
Laws of Abe Realm.) This has bern the con- 
_ language of the King's Coronation oath. 

| L 2 See 
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See Stat. 1. Will. Mary, c. 6. preamble, 
&c. and many other Acts of Parliament. 


Page 130. line 12. Money Bill, &c.] 
See, in particular, 8 & 9 Geo. 3. c. 18. 


Page 131. line 7. Many modern ads (and 
all private as) have the very language of a 
_ petition.) See, for inſtance, Stat. 13 & 14 
Car. II. c. 12. 


Page 133. line 13. Sometimes, as it has 
been well obſerved.] See Mr. Ruffhead's 
Preface to his edition of the Statutes, 


page 7. 4to. 
Page 134. line 4. Sometimes the legiſlative 


aſſent is deſcribed by the general word, the Au- 
thority of Parliament.) See 4. Inſt. 2. 


" Ibid. line 10. An omiffion in a Recital, 
Lord Coke ſays, is fatal. 8 Rep. 20, 


Ibid, 
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. Ibid. line 14. Parliament itſelf differently 
deſcribed in different ages.] See 4 Inſt. 2. 
Preface to 9 Rep. and Ty lib. 13. 


cap. 32. 


Page 135. line 20. Magna Charta paſſed 
in a meadow.] See its Hiſtory in Mr. J. 
Blackſtone's Introduction, and Lord Lyt- 
telton's Hiſt. Hen. II. Vol. ü. p. 174. 


Page 137. line 4. Till the reign of Hen, 
VII.] See 4 Inſt. 26. and 3 Inſt. 41. 


Ibid. line 20. An ad in force before pro- 
clamation.] 4 Inſt. 26. 


Page 138. line 3. Lord Holt admits.) In 
the Caſe of the City of London and Vana- 


cre, 1 Lord Raym. 301. 


Page 139. line 4. The obſervation that 
all Statutes refer to the firſt day of the & wi 
fron. ] See 4 Inſt. 2. 


L 3  - -Thid, 
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Idid. line 12. Can it mean that a Law 
ſhould be in force the firſt day of the ſeſ- 
fron, &e.) Yet ſome time ſince the writing 
this Dialogue, this expoſition of the rule 
has been given in a very ſtrong caſe, which 
being a determination of the greateſt au- 
thority, and in point againſt the doubt 
ſtarted in the Dialogue, can not with de- 
cency be unndticed here. In the jth of the 
preſent King, an act paſſed granting a duty 
of 64. per pound on the exportation of all 
Rice, which had been imported from Ame- 
rica duty-free, by virtue of an act made that 
ſefſibn. The act granting the duty on ex- 
portation paſſed into a Law, by obtaining 
the royal aſſent the 17th June that year; 


ſome time before this act paſſed, a merchant 
exported a conſiderable quantity of rice, 
without any duty paid or demanded : on an 
information in the Exchequer for the duty, 


the court detreed againſt the defendant, and 
on appeal, the Houſe of Lords on a queſtion 
put to the judges about the time of the act's 
commencing, and their anſwer, that by le- 
"JOY 9 
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gal relation it commenced, from the firſt 
day of the ſeflion, the decree below was 
affirmed. Panter et al' v. Attor. General, 
Dom' Proc. 25 May, 1772. Nothing can 
be a larger expoſition of the rule in the 
books than this caſe, as the Law was not 
actually in being, at the time of the 
done, which was to be determined by 
Law. 


Page 140. line laſt. And much later in- 
ſtances.) See theſe Authorities, 2 Mod. 240. 


Raym. 194. Styles, 185. 5 Mod. 318. 
1 Stra. 16. 1 


Page 144. line 3. Which Tully ſo freely 
cenfures.) In his Oration pro Domo. 


Ibid. line 20. The Title is no part of an 
A.] See the Caſe of Literary Property, 


publiſhed in 4to, 1772, and other more an- 
tient authorities. 


L 4: Page 
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Page 145. line 4. In conſtruction, the 


parts of an at? may explain each other.) Ac- 


cordingly this affords à great rule of con- 
ſtruction, 3 Co. 59. b. 


Ibid. line 8. 7. he preamble, we are told 
by Lord Coke, is a key to open the meaning.) 


4 Inſt. 330. and 2 Vern. 38. 


Ibid. line 22. Later authorities.) 1 Peer 


Will. 320. 


Page 146. line 10. So Tully has it.] In 
his book de Legibus, lib. 2. c. 6. Plato, in 
his 4th Book de Legibus, makes his Athe- 
nian obſerve, that every law ought to have 
ſome preamble or introduction, (Tpooyutoy). 
Edit. Serran, Vol. ii. p. 723. 


Ibid. line 21. An a of Edw. VI.] Viz. 
1 Ed. VI. c. 12. and the other alluded to, 


34 Hen. VIII. c. 8, 


Page 
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Page 147. line 12. Proviſo or ſavings.] 
Sometimes reaſoning is drawn from the 
ſavings of an act, as 3 Co. 87. a. 


Ibid, line laſt. In 4 deed, form has 
een the growth of time.) See 1 Inſt. 6. a. 
and Madox's Formulare Anglican. p. 5, 


p. 30. 


Page 149. line 14. No Ad of Parlia- 
ment, I mean the original Roll, has any ſtops 
or paragraphs.) See 1 Shower, 210, and 
i Will. 316. The uſe of punctuation and 
paragraphs, has been lately conſidered by 
Sir James Burrow, in an Eſſay on that 
ſubject. | | 


Page 151. line 12. Private afs not inrol- 
led in Chancery.) Hob. 109. 


Page 152, line 12. Variety of caſes in 
our books.) See Holland's Caſe, 4 Rep. 75. 


and many others more modern, 
I Ibid, 
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Ibid. line 18. The Statute of King James.] 
Scil. 3 Jac. c. 5. See Hobart, 227. | 


Page 153. line 7. Clauſe in an act about 
Mr. Hogarth's prints.] Scil. act 7 Geo. III. 
c. 38. much about the time of writing this 


Dialogue. 


Tbid. line 16. The diſftinion introduced in 
the reign of Richard the Third.) See Pref. 
to Mr. Cay's edition of the Statutes, and 
the Authority there cited. 


Page 155. line 21, and the following. 
Trial by Battail.) See Obſervations on 
Ant. Stat. 2d edit. p. 183. 267. and the 


| caſe in Pyer's Reports. 


Vilienage.] Obſerv. on Ant. Stat. 246. 

Wager of Law.) See Slade's Caſe, 4 Co. 
and remarks on it in Ch. Juſtice N 5 
Reports. 

Attaints.] See afterwards, Dialogue, p. 


203. 


Page 
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Page 156. line laſt. Many of the old 
Statutes are no other than declarations of the 
Common Law.] So is 2 Init, Show. 
Ca. in Parl. 64. and 1 Lord Raymond, 
397. and the Prince's Caſe in the 8th Re- 


Port. 


Page 157. line 6. A Statute that is affir- 
mative only, does not take away Common 
Law, &c.] This great principle, that the 
ſanction of an act is accumulative only, and 
not excluſive, where the remedy in the 
caſe ſuppoſed exiſted at Common Law, has 
been lately recognized in the caſe of the 
King and Robinſon, where an indiftment 
for diſobeying the Seſſions was held good, 
though a particular penalty in that caſe was 
given by the act 2 Bur. 799. and in the caſe 
of the King againſt Pitt and Mead, where 
an information at Common Law for bribery 
at an election was held good, notwithſtand- 
ing an action, with a ſpecific penalty, was 
given by Statute, 3 Burrows, 1339. and 

ſince 


— —_— — — ̃ K 
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ſince in the caſe of literary property, pu- 
bliſhed ſeparately, 1772. 4to. p. 25, 58. 


bid. line 16. But affirmative words.] 
See Hobart, 298. Show. Rep. 520. and 
Plowd. 206. 


Page 158. line 1. Lord Coke aſſerts.] 
Preface to his 2d, 3d, and 5th Reports, 


Tbid, line 2, Lord Bacon.) Law Tracts, 
P. 8. | 


Page 159. line 1. The ſame Author.] 


Lord Coke's Pref. to 3 Rep, 


Ibid. line 17. The Common Law the baſis 
of Conſtruction.] So 2 Inſt. 208. Saund. 240. 
1 Will. 252. and Heydon's Caſe, 3 Co. 7. 
b. and Ibid. 78. Ibid. gz. b. 5 Co. 112. b. 
6 Co. 34. a. | 


Ibid. 
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Ibid. line 20. Common Low ſub/its where 
it is not expreſly or virtually repeated.) And 
is therefore to be preferred when they con- 


cur. 4 Co. 71. 


Page 160. line 3. Statutes in pari Mate- 
ria to be taken together in conſtruction.] 
1 Ventris, 246. and later Authorities in 


Burrow's Reports. 


Page 161. line 5. In many of our Books, 
and no where better than in Plowden.) Plow- 
den, 465. and ſee Co. Litt. 24. b. Read- 
ing on Stat, Uſes in Bacon's Law Tracts, 


334. 


Page 161. line 18. . a good deal 
hereafter.) See p. 174, &c. 


Page 162. line 6, Hiſtory and manners of 
the times.] In which view, the Ob/ervations 
on antient Statutes, often cited already in 
the courſe of theſe notes, will always lay the 


curious reader under great obligations, 
a Page 
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Page 163. line 5. Athenian Law pan. 
ed idleneſs.} See Fett Leges Atticæ, and 
Meurſius. 


Ibid. line 12. Athenian and Roman Law pr- 
niſbed ingratitude.] For the Athenian, ſee 
Petit, fol. 31. tit” 8. But it appears from 
the inftances put by Socrates, that the Athe- 
nian Law puniſhed only the higher inſtances 
of ingratitude, ſuch as that to parents. 
Xenoph. Memorab. Socr. I. 2. $ 13. Edit. 
Oxon. 

The Roman Law puniſhed it in various 
inſtances; as in the revocation of gifts for 
ingratitude. See Authorities in Wood's 
Imper. Inſtitute, 172. In recalling a Freed- 
man into bondage, for ingratitude ſubſe- 
quent to his 3 Ibid. 112. and 
other inſtances. 


Ibid. line 14. Spartan is Plutarcb.] In 
the Life of Lycurgus. 
Page 164, line 7. Formerly there were 


reſtraints of exceſs in apart, &c.] See va- 
* rious 
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rious inſtances, mentioned 3 Inſt. 200, 
201. 


Page 16g. line 4. Geneva at preſent.] Of 
which Mr. Keate has given a very entertain- 
ing ſummary. 


| Ibid. line 17. Formerly fattery and lying / 
were puniſhable.) See g Inſt. ys 


Ibid. line 21. When religion . 
with Law.] That there is in the nature of 
things, an alliance between religion an! 
government in general, for the reciprocal | 
and common benefit of both, has been | 
ſhewed by ſeveral writers; no where with | 
a more elegant and maſterly preciſion than 
in the Treatiſe called the Alliance between 
Church and State. That great and impor- 
tant point is here however only meant to 
be touched on, as it ariſes out of the pre- 
ſent ſubje& the Conſtitution of England; 
and refers to what has been occaſionally 
interſperſed in the Dialogues. And, 1. 

5 The 
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The Law of this country protects the Reli- 
gion of it, by ſo far expreſly making 
Chriſtianity part of its ſyſtem, as to puniſh 
open violations of it. (See p. 108.) — And 
at the ſame time when it eſtabliſhes a free 
 toleration, as to many points of ceremony, by 
requiring a ſtrict profeſſion of its doctrines 
| as a neceſſary zeſt or qualification for admiſ- 
ſion into the civil offices of the ſtate. - (Set 
p. 311.) And to this may be added, by 
giving no credit in judicial tranſactions to 
any aſſertion not verified by that ſolemn act 
of Religion called an Oath; (Dial. 2. p. 
180.) and therefore puniſhing the breach of 
| oaths with ſuch an exemplary ſeverity; as 
may in that inſtance protect and preſerve 
Religion itſelf. - 2. If it be aſked, In what 
manner Religion is ſubſervient to Govern- 
ment ? The anſwer may be in one word, by 
alone furniſhing the true vital principle 
of obedience to laws themſelves ; without 
| which, their reſtraints, with all their penal- 
ties, are mere cobwebs. It may not be 


amiſs to add one reflection more on this 
1 ſubject, 
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ſubject, that the alliance above-mentioned 
ſubſiſts between Religion and Government | 
only to a certain degree z” that is, as 
they are ſubſervient to one common intereſt 2 
but whoever would argue from thence, that 
they had not each their own particular end 
in view, independent of each other; would 
on one ſide moſt clearly aboliſh that Reli- 
gion, which, from its general principles, 
tends to preſerve both. A ſage of Greece ® 
had long ago determined, * that it was not | 
in the power of laws o make men good 


* See Ariftotle's obſervat. in note to p- 25. So- 
crates had thewed before him, that without juſtice, in | 
the largeſt ſenſe, a man could not be perfectly obedi- 
ent to Law; or that obedience to natural or divine | 
Law was neceſſary to an exact conformity to humari | 
Laws. Xen, Memor. I. 4. c. 4. 4 18. to which may | 
de added the following paſſage from Seneca, to ſhew | 
in his opinion how imperfectly Laws regulate moral 
conduct. Qyam anguſta innocentia eſt, ad legem bo- | 
<© numeſſe ? quanto latius officiorum patet, quam Juris | 

1 regula? Quam multa pietas, humanitas, liberalitas, | 
1 juſtitia, fides exigunt, quæ omnia extra publicas tas 
% bulas ſunt ? De Ira. lib. 2. c. 27. 

Vol. IV. M and 


16>. NOTES ON 


and juſt.” It is not, indeed, the intention 
or end of Government, or of Laws which 
ö are made for the ſecurity of Government, 
to do ſo. For the end of Government in 


general, is the happineſs of man, conſidered 
only as $2 member of ſociety : but the end 


I 


HE Finn throughout his whole du- 
: ration. MIL COTS ob 
Ihe concluſion then from what has been 
faid, is this—that Government protects the 
exerciſe of Religion, and guards it from 
open inſults: that Religion, on the con- 
trary, more materially ſerves ſociety, by 
giving the only genuine active principle of 
8 obedience to Laws; and that too, even 
[where the ſubjects of Laws are of no natu- 
| ral obligation, but founded on the mere 
exigence or convenience of ſociety: But 
chat Laws themſelves are ſo very far from 
being a proper ſtandard of Religion or Mo- 
222 that there are many vices materially 
affecting the individual, that they do not 
reſtrain; and ſcarce any of thoſe virtues that 


— — ——— 
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tonſtitute the peculiar excellence of the 
: Chriſtian Religion, that they command, or 
even recommend. It, was thought unne⸗ 
ceſſary to give the detail that led to theſe 
concluſions; every man's own heart, that 
comments impartially on his Bible, will _ 
| it ſufficiently for himſelf; | 


Page 167. line 17: Where it is enafted, the 
affenders ſhall be puniſbed at the king's plea- 
ſure, means the ſound Run 7 bis Judges. 
So is 3 Inſt. 146. 


Page 168. line 13. There is indeed an in- 
pPlied ſanction, which, though greater than 
any poſitive one, is not what ſuch writers 
would mean.) So Burlamaq. I. 1. c. 10. 
$ 14. Remarquez encore qui le mal qui con- 
ſtitute la peine, &c. And Locke. * B. 2. 
c. 28. 5 6. 


Page 140. line g. Policrites has foewed.] 
See the Dialogue, p. 120. and the note. 


4 
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Page 171. line 8. Monteſquieu's Reflecs 
tion.) Eſprit des Loix. Liv. 5. c. 18. 


Page 172. line 4. Fountain of Honour.) 
Lord Bacon has given this maxim a uſeful 
turn; and at the {ame time he has preſerved 
the allegory, has defined the extent of the 
maxim. Eſſ. fol. edit. Vol. i. p. 446. paragr. 7. 
See Ch. J. Holt's Argument in the Banker's 
Caſe, 5 Mod. The maxim itſelf, is agreeable 
to the theory of a celebrated politician. © Li 
principi debbono le coſe di Carico fare am- 
miniſtrare ad altri e quelle di grazia a lor 
medeſimi. 


Page 174. line 18. Lord Hale's meaning.] 
In his Hiſt. C. L. p. 66. and p. 68. 


Page 175. line 14. The authority and uſe of 
. precedents.) See 4 Co. 93, 94. Slade's 
Caſe, and 13 Co. 14. b. Ch. J. Wray uſed 
to compare a caſe without a precedent to a 
' baſtard who had no couſin. 3 Co. 23. a. 
And whoever would overturn all uſe of pre- 
cedents, has the * of antient Rome to 
encounter, 
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encounter, as well as the Law of England. 
Sce the paſſages cited from the Code, in 


1. Comment. 71. And Taylor's Elements 
of the Civil Law. 


Ibid. line 17. Swoift's voyage.] 2 Vol. 
Edit. Hawkeſworth, p. 447. 


Ibid. line 20. e a eee nth 


more ſeverity.) See Bp. Stillingfleet's Ec- 
cleſ. Caſes, Vol, II. p. 112. 


Page 176. line 1. Uncertainty and contra- 
diftion of tbem.] See Preface to Mr. J. Foſ- 
ter's Diſc, on Crown Law, p. 1, 2. 


Ibid. line 4. Has been already ſaid.] Above, 
P- 173. 


Ibid. line 17. Told by Spelman.] Reliq. 
p. 99. in his Treatiſe of the Terms, 


Page 177. line 8. That Chief Fuſtice.] 
A remarkable anecdote mentioned in Byr- 


CET M 3 net's 
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net's Hiſt. of his own Times, Vol. i. p, 


571. 


Ibid. line 17. That Chancellor.) Viz. 
Lord Elſemere ; the whole ſtory is in 12 
Co. 74. b. | 


Page 198. line 2. An opinion that has 


crept into our books. ] See Co. Litt. $ 108, 


1 Inſt, 81. b. and note to p. 174. 


Ibid. line 6. That opinion is now diſre- 
garded.] See Cro. Eliz. 570. and 2 Lord 
Raym, 957. and Lord Ch. J. Holt's opi- 
nion (in Aſhby and White) in anſwer to 
that of J. Gould in the ſame caſe, who re- 
lied on the above opinion in 1 Inſt. 


Page 181. line 12. Good old Judge.] Mr, 
J. Foſter; the paſſage cited from his Diſ- 
courſes, is p. 2, 3. in the Preface, 


Page 182. line 17. We are even told that 


| pany * 7 48 are abftratts, rather than 
: copies 
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copies of what he ſpoke.] Plin. Epiſt. *. 1. 


ep. 20. 


wid. line 21. Lord Bacon thought, &c.] 
See the Dedication of his Argument in 'the 
caſe of Impeachment of Waſte, Vol. ii. fol. 
100. 


Page 183. line 21. Collected annually by 
perſons appointed by the king.) See Lord 
Coke's Prefaces, and Carter's Rep. 91. 


Page 184. line 10. In Rymer's — 
18 Rymer, p. 26, | 


Ibid. line 11. Lord Bacon.) Law Tratts, 
p. 12. The paſſage in his Letters is, 8yo, 
Edit. p. 147. to the Earl of Buckingham, 


Page 185. line 2. The general authority of 
Reports is derived from the Imprimatur.] 
What Ch. J. Holt ſaid upon an occaſion, 
no book ought to be cited at the bar, but 
what was licenſed by the Judges. (1 Lord 
M 4 Raym, 
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Raym. 537.) is now, and long has been * 
8 rule. 


Ibid. line 7. Prafiice of licenſing books 


derived from the Inquiſition.) See the ingeni- 


ous Argument of the late Lord Chancellor, 
then Mr. York, in the caſe of Baſket and 


the Univerſity of Cambridge, in Sir J. Bur- 
row's Rep. and Burn's Eccleſ. Lay. | 


Page 186. line 20. Uncertainty and con- 


tradifion of Precedents.) See Preface to Sir 


J. Davis's Report, fol. 9. and note to p. 
176. 1. 1. 


Page 188. line 12, No caſe is exatly like 
gnother in all its circumſtances.) See 8 Co. 
91. and 11 Co. 40, b. 


Page 190. line 13. Lord Macclesfield uſed 


to call it removing land- mar s.] 1 Peer Will. 


399. and 1 Stra. 32, 
Ibid, line 18. Eis often of litthe confequence 


ws a point is determined 25 firſt, ſo is is but 


is adbered 
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adbered to.) This was Lord Macclesfiel's 
favourite maxim, as is evident from the 
authorities juſt cited, and many others that 
follow, viz. 1 Peer Will. 399. Ibid. 452. 
Ibid. 549. Ibid. 747. 2 Peer Will. 2. 
Ibid. 99. Ibid. 213. Ibid. 259. Lord Com- 
per before him had been of the ſame way of 
thinking, 1 Stra. 36. and Lord King after- 
wards adopted the ſame ſentiments, 2 Peer 
Will. 613. He even uſed to wiſh for an act of 
Parliament to ſettle certain points that - had 
long been uncertain, ibid. 340. and actually 
brought one in himſelf to ſettle the right 
of the next of kin where the executor had 
a legacy (alluded to p. 180); it paſſed the 
Houſe of Lords, but was thrown out in 
the lower Houſe, 1 Stra. 569. 


Page 191. line 18. Precedents ſub ſilentio.] 
See the Caſe of Q. and Bewdley, 1 Will. 


223. 


Page 192, line 6. Lord Coke's topics of legal 
Teaſoning.] Thoſe topics are to be found 
Y | in 
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in 1 Inſt. 11. the opinion of eminent lawyers 
he there makes his 9th topic. That defe- 
rence was afterwards paid to his argument 
at the Bar, 1 Lord Raym. 631. And in the 
Houſe of Lords, in Drury and Drury (May 
26, 1762.) great weight was given by the 
Lords, who ſpoke, to the opinion of the 
generality of conveyancers; who had all 
along, in forming ſettlements, proceeded 
upon a ſuppolition, that an infant might 
bar herſelf of dower, though the point had 
never been judicially determined. 


Ibid. line 14. As has been juſtly ſaid.] 
In 1 Stra. 153. And ſee Slade's Caſe, 4 Co. 
93. b. 94. a. Cale of the general warrants, 
determined, ſince writing this Dialogue, firſt 
in Common Pleas, afterwards on error, went 


'on this ground altogether. 


Page 196. line 4. Trial by Jury.] There 
is no truſting, in many caſes, to the etymology 
of words for their own original, much leſs 


for that of the things they denote» Thus, 
1 | how 
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how the aſſemblage of perſons conſtituted to 
try facts, come to be ſimply called Jurors, 
is not ſo clear: as the term Juror ſimply 
means a perſon © ſworn,” and therefore a 
witneſs in a cauſe z or any one who takes an 
oath of office, might with equal propriety 
(if uſage concurred) be calle a Juror. 
2. Juries are denoted by other expreſſions, 
on particular occaſions, as Aſſize —Recog- 
nitors — Inqueſt — Triers : as the matter 


ä —ͤ—— 


point to be tried, are called occaſionall 


the Iſſue — the Miſe — the Traverſe, And 


—— ——— Om 


this obſervation is in general neceſſary, to 
avoid confuſion in our firſt acquaintance 
with the Law language, if I may ſo call it. 


For this language, conſiſting of its terms 


of art, has (like all others) many words to 
denote the ſame thing; and the ſame word 
often ſtands for very different things. The 
reaſon of which in all cafes is this : That 
ſuch words, in both inſtances, ſtand for very 


. complicated ideas: and therefore, though 


ſeveral words do in general denote the ſame 


thing, yet (as will appear on a juſt analyſis 
of 


— d , ee — OI TIES ˙*» ns gy — — 


The caſe here alluded to, is that of the Q. 
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of the term into its primitive ideas) there is, 
at leaſt, ane idea not common to thoſe ſeveral 
words. On the other hand, though the 
ſame word does often ſtand for very diffe- 
rent things, yet there is at leaſt one idea 
that is cagynon to thoſe different things ; 


and which producing a ſimilarity, though 
in a fingle circumſtance, is the occaſion of 


the fame word being ſo differently applied. 
The fame obſervation will ſhew the grounds 
of metaphorical or figurative language; as 
is finely explained by Ariſtotle, in his Poe- 
ics, cap. 21. and thence I conceive Mr. 
Locke has, in his Effay, inveighed ſo much 
againſt the ufe of figurative language in 


ſubjects that require preciſion : becauſe 


metaphorical language would, in thoſe caſes, 
at beft be only a pleaſing deluſion, by ſub- 


ſtituting pictures for realities, and propor- 


tion for identity. 


Page 201. line 2. The practice ſub ſilen- 
tio I was ſpeaking f.] Above, p. 191. 


and 
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and corporation of Bewdley, already cited 
from 1 Peer Will. 223. 


Page 203. line 10. The liberty of the : 
Jurors.) A practice of fining Jurors was 
attempted, 14 Car, II. See 2 Hale, 311. 
See Buſhel's Caſe, which happened the 22 


Car. II. in Vaughan's Reports. 2 


Page 206. line 16. Records of the Mint.) 
From which, ſufficient data for calculations 
of this kind ' may be met with in Mr. 
Lowndes's Report to the Lords of the Trea- 
ſury, containing an Eſſay for the Amend- 


ment of the Silver Coin, publiſhed 1695. 
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Page 207. line 3. It began in Hen. VI. 
time.] Before that time, it aroſe from the 
bare freehold itſelf, whatever was the value. 
So Ch. J. Holt. 2 Lord Raym. 950. 


Page 217. line 12. This eftabliſhed maxim.) 
- The maxim alluded to, is ſtronger in itſelf 
than it is put in the Dialogue —ad quæ- 
X ſtiones 
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ſtiones facti non reſpondent Judices ad 


quzſtiones Juris non reſpondent Juratores. 
Co. Litt. 295. b. 


Page 219. line 22. I never knew a verdif? 
complained of, as contrary to the direction of 


law.) So Vaughan, 146, 152. 


Page 220. line 11. Littleton and his com- 
mentator.] The paſſage is from Litt. 5 368. 
in 1 Inſt. 228. And ſee 2d Lord Raym. 
1494. Foſter's diſc. p. 255, 237. and the 
King and Mayor of Liverpoole. Rep. Temp. 
L. Hardwick, fol. 16. 


Page 221. line 8. The law is never fub- 
mitted to them.] So Vaughan, 143. and 
ſee the Dialogue, above. 


Tbid. line 20. Which part of the return 
Ch. F. Vaughan ſaid was inſignificant, and not 
intelligible.) Vaugh. 136. 


Page 222. line 6, The Ch. Juftice does 
9 | Page 
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Page 224. line 8. Other ſcattered pub- 
lications.) Since the writing this Dialogue, 
this queſtion has been the ſubject of much 
public as well as private debate; but no ar- 
gument has as yet been urged ſtrong enough, 
in the writer's humble opinion, to ſhake 

what is ſubmitted upon the principles here 
advanced; and yet it is hoped it will appear 
he has by no means ſlighted, or been inat- 
tentive to the topics which he found at that 
time made uſe of on the other ſide the queſ- 
tion. He believes too (as far as his infor- 
mation enables him to judge) he has made 

{ uſe of ſome topics in ſupport of the ſide 

| contended for, that have altogether eſcaped 
_ | thoſe, who have ſince agitated this queſ- 
tion. | 


Page 225. line 3. The form of every oath.] 
See 3 Inſt, 165. 

The oath in Crown caſes is not marertally 
different in this reſpect; nor does that uſed 
on, the trial of priſoners allow more latitude 
to the Jury in matters of law. In the. oath 

for 
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for the trial of a priſoner, are the words 

„ well and truly try the priſoner at the has, 
and a true deliverance make, &c.“ There 
is ſome doubt about the meaning and pro- 
priety of * words, © true deliverance 
make. 8 They can ſcarcely have the 
common = of „ acquitting or diſ- 
charging.” For it is hardly conſiſtent with 
the nature of the Jury's charge, and the 
other words of their oath, ©** well and truly 
try:” 2. By ſuppoſing them to be ſynony- 
mous to verdict, then © true deliverance 
make according to the evidence,” will be 
agreeable in ſymmetry to the oaths uſed in 
Niſi-prius and Crown caſes. But there is a 
difficulty in getting at this ſenſe of the word 
« deliverance.” It muſt, for this purpoſe, 
either be uſed, 1. Imperfectly, viz. for deli- 
verance of opinion, by ſupplying © opinion.” 
Or, 2. By a corruption of deliberation ; and 
ſo mean, a true deliberation make : ſo that 
it means deliverance of the priſoner, not 
abſolutely and at all events, but of the 
See 3 Burn. 329. Title, Seſſions ; and other 
treatiſes on Crown Law. 
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Jury's 
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Jury's opinion reſpecting the priſoner's 
caſe: nor does the old wiſh of the Clerk of 


Arraigns to the priſoner neceſſarily ſuppoſe 
any other ſenſe. 


Page 229. line 7. T; he Law not being in 
tvidence.] See Vaughan, 143. 


Page 232. line 10. Lord Holt's expreſſion.] | 
Somewhere in Salkeld's Report. 

Ibid: line 12. Lord Bacon. ] In Law Tracts, 
P- II. 

Page 239. line 17: Excellently fitted 10 
the convenience of the Engliſh government.] 
So Lord Hale. 1 H. P. C. 489. 


Page 240. line 9. All torture is diſclaim- 
ed, even as a puniſhment, much leſs is it uſed 
as the means of convittion, as in moſt other 

countries.] The celebrated Monteſquieu 
has, in this reſpect, made our government 
an amiable exception to all others — nous 

Vol. IV. | N Voyens 
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woyons aujcurd' bui ane nation tres bien 2 
lice la rejetter (Sc. la Queſtion) ſans incon- 
venient. Eſpr. des Loix, Hv. 6. ch. 17. 
And almoſt in the ſame words, the preſent 
Czarina, in her Inſtructions for the Ruſſian 
Code. Nous voyons de nos yeux un peuple 
tres vantẽ par la conſtitution de ſon erat qui 
la rejette ſans trouver que abſence de ce 
moyen lui cauſe le moindre prejudice. Ar- 
tic. 9. par. 114. and M. Beccaria, c. 16. 
P. 77. And yet there is no doubt, from 
many une xceptionable authorities, that the 
rack has been uſed in early times. (Obſer- 
vations on ancient Statutes, p. 61, &c.). 
here i is a Letter, not long ſince publiſhed, 
which ſhews it was even adviſed by a great 
; Stateſman in times of acknowledged free- 
dom; of too great freedom, to follow ſuch 
advice. Bur ſome times, and ſome perſons 
in the beſt of times, are the laſt arguments 
to urge in — — and Conſtitu- 
don. 
- Trump yor be ier — that the 
K. of Pruſſia, who expreſſes ſuch juſt in- 
Ee 6” OR dignation 


_ evidently alludes) which is inflicted on thoſe 
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dignation againſt the rack, which he had 
aboliſhed in his own dominions, much mi- 
repreſents the peine fort et dure (to which he 


who refuſe to. plead, by calling it a ſpecies 
of the rack. (Mem. Brand. Part III. p. 143.) 
The rack, wherever it is uſed, is uſed to 
oblige a man to confeſs the crime with 
which he is charged : the peine fort et dure 
js only to oblige him take his trial, and 
not defy juſtice by ſtanding. mute : the one 


— — —— 


compels him, in the firſt inſtance, to ſay he 
10 ' guilty the other, to make him ſay only 


| make way for the proper proof. This 


puniſhment, however, though an inſtance of 
it occurs within this century, has been very 


rarely uſed: not to mention that the origi- 


nal legality of it is queſtioned by the inge - 
nious writer already cited in this note, who 
ſuppoſes the word peine was inſerted by miſ- 
take in tranſcribing the ſtatute of Weſtmin- 


ſter: and if no traces of this practice appear 
before that time, Lord Hale's aſſertion that 
FF N 2 it 
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it was Common Law, will have leſs weight; 
though Lord Hale allows it was doubted. 
See Hale's Hiſt, P. C. Vol. ii. p. 32 1. and 
2 Inſt. p. 179. and Obſerv. on ancient 
Stat. ſecond edit. p. 61, &c. As however 
the thing itſelf is at length happily abo- 
liſhed, by an act in the eleventh of his pre- 
ſent Majeſty's reign, it would not have been 
neceſſary to have ſaid ſo much, only to get 
rid of the miſrepreſentations of foreign 
writers. | 


Page 241. line 8. Sweden.] See Bp. Ro- 
binſon' Account of Sweden, p. 42. And 
for the regulations in France of this kind, 
ſee Sir W. Mildmay's Account of the Police 
of France, publiſhed 1748. 


Page 242. line 15. The lute Empreſs of 
Ruſſia.) See Voltaire's Hiſtoire de PEmpire 
de Ruſſie. | 


Ibid. line I9. The natives of = 
See the Settlements. Vid. America, Vol. i 

p. 176, 3d edit. 
Page 


DIALOGUE m. if 


page 245. line 12. Advanced by Sir IW. 


Temple and the Bp. of Cloyne.] See Temple 
on popular Diſcontents, Vol. i. fol. 265, 
266. Bp. of Cloyne's Queriſt, p. 125. 
Q. 53, 54. 161, &c. 381, 389. publiſhet 
in his poſthumous Works. | | 


Page 248. line 11. A French philoſopher.]* 
See une Lettre ſur le Progres des Sciences, | 
in Monſ. Maupertuis's Works. | 


Page 249. line 4. The firſt trial of inocu- 
lation.) See Dr. Mead on the Small Pox, 
* 88. | 


Page 250. line 2. Lord Coke cloſes bis | 
Hiſtory of Crimes.) See the Epilogue to his 
3d Inſtitute, 


Page 252. line 1. Sir Thomas More has 
indulged himſelf in many a conceit in his 
book.) See his Utopia. edit. Glaſg. p. 21, 


37> 39, 40. 
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Jour 254. line 17. Sir Tho. n 
P. 40. . r 


Page 255. line 2. Querif.) $ 389. Pa 
Works, f. 161. 


Page 256. line laſt. This ſcheme bas 
offered to the legiſlature.) In the year 1752. 
See the Journals of the Houſe of Com- 


mons. 


Pe 257. line 10. For Ao and 9 f 
Jim. ] 3 Inſt. p. 163, 198. ö 


Ibid. line 11. A cut purſe. g Hale 
Hiſt. P. C. 222, and g Inſt. 68, 206. 


Ibid. line 16. Fer Houſe-burning, the fe- 
len was burned.) 3 Inſt. 66. 

Page 258. line 4. Partly from religious 
ſcruples. ] So C h. J Baron Gilbert's Rep. 
p. 267. 


{ 
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Page 263. line 18. On preſumpiiue evi: 
dence.) See an excellent tract on this ſub- 
ject, ſaid by Bp. Burnet to have been vrit- 
. 1 rt 2] : 


Ibid. line laſt. Elyniolopy of the tom} 
See Cowell in voce © Indictment.” 5 


R Page 265. line g. Law” allows no coun- 
il.] 3 Inſt. 29. 137. | 


Page 267. line 12. What the party bin- 
elf, if be was maſter of himſelf ?] This 
Anecdote of Lord Shafteſbury, is to be met 
with in Mr, Walpole's Cat.. Roy. and Nob. 
Authors, 2 vol. p. 106. ſecond edit. An in- 
genious writer has (p. 155.) lately conſidered 
this ſubject in his recon Ld Penal 8 | 
E 


Page 268. line 16. Parity of condition.] 
This principle is much commended by M. 
Beccaria, Ella è utiliſſima Legge quella, 
che ogni uomo ſia giudicato dai ſuoi part, 

| TS. N 
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perche dove ſi tratta della Iibert e della for- 
tuna di un Cittadino, debbono tacere quei 
ſentimenti che inſpira lo diſuguaglianza; e 
quella ſuperiorità, con cui l uomo fortunato 
guarda Þ infelice, e quello ſdegno, con cui 
Finferiore guarda il ſuperiore, non poſſono 
agire in queſto giudizio, $. 14. P. 62. 


Page 269. line 17. Party Furies.] The 
inſtances put, are from 3 Inſt. 72, 141. and 
2 Hale, 262. By ſome Acts of Parliament, 
Party-Juries are expreſsly excluded, as 13 


& 14 Car. II. c. 11. § 11. in ſuits concern- 
ing the Cuſtoms. | 


Page 270 line 8. The Statute Fae Cap. 
29. | 


_ Ibid, line 11. Lord Coke ſays.) In his 
Comment. 2 Inſt. 49. 


Ibid. line 21, Peers.] The word Peers 
1s applied by many of our beſt writers in 
the original large ſenſe ; for which ſee Dr. 
Johnſon's KEmipable Dictionary under the 
a | word 
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word Peer, and Lord Bacon's Er on Ce- 
remony. jo 


Page 275. line 3. We are to & for 
the commencements of theſe Courts at the dif- 
ſelution of the Aula Regis.) See Lord Lytt. 
Vol. ii. p. 227, Ch. B. Gilbert's Hiſt. Ex- 


29 p- 6. ; 
Ibid. line 20. Each of theſe courts bad, 


at firſt, diſtinct juriſdiction.] See the Articuli 
ſuper Chartas, 2 Inſt. | 


Page 277. line 6. Already in the cuſtody of 
that e So 3 Inſt. 125, | 


Ibid. line 14. Cb. J. Treby.] In the 
Banker's Caſe, reported 5 Mod. 


Ibid. line 18. In Edward IIId's time.] 
Viz. 14 Ed. III. See the Obſervations on 
ancient Statutes, p. 202. 


Page 278. line 4. Judges of this Court 
diſtinguiſhed by the name of Barons.) See 
Madox's Hiſt, Excheq. cap. 5 


Page 
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Page 280. line 2, ts praflice of tranſmit- 
ting records.) Begun on petition, 2 Hen. 
IV. Rot' Parl. No. 65. 1 Danv. Abridg. 
747- Cott. Rec. 411. "OE 3 


* Page 281. line 6. Power veſted peculiarly 
in hin of re/cinding.] Or cancelling, as we 
ſay. Vid. Cowell. Dict. and Caliin Lexic. 
Jurid. voce Cancellarius, The favourite 
etymology of ſome of the old writers, a can- 
| cellis, as if that Judge took his name from 
being ſeen through wooden lattices (as the 
Hons are at the Fower) ſeems rather too fan- 
ciful; not but what even that confined no- 
on may have had ſome foundation in fact 
from the form of our early courts, and of 
which there are ſtill traces; and has its ana- 
logy in other law terms, as the word Exche- 
quer is commonly derived with us from a che- 
quer'd board or chefs board. (Gilbert. Hiſt, 
Excheq. p. 2. and in the Antient Dialogue of 
the Exchequer. Mad. Hiſt. Appen. fol. 3.) 
and the cheque cloth we ſee is in uſe there 
at this day. — But be this as it will, the 


2 i | word * 


| 


word © Exchequer” is a local term; that 
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of © Chancellor” is a general one; and 
therefore calls for ſome origin of 3 much 
more extended application. 

It ſhould not however be omitted, FUR 
Giannone, who in his excellent work, has 
touched on this ſubject, leans very hard, 
indeed againſt the erymology derived from, 
the exerciſe of the Chancellor's power, in 
favour of that drawn from the nature of the: 
place in which he exerciſed it; his reaſon- 
ing being ſomewhat curious, the whole paſ- 
ſage follows. — Perche foſſe chiamato Cans, 
celliere, non è di tutti conforme il ſenti- 
mento. Il Vecchio Gloſſario dice, che foſ- 
ſe coſi detto, perche appartenendo a hui 
Feſaminare tutti i memoriali, che fi danno 
al Principe, avea poteſtà di ſegnare cid che 
pareva a lui, che poteſſe aver camino; e di 
Cancellare le importune dimande, dando di 
penna ſt i memoriali con tirar linee ſopra 
di quelli per lungo e per traverſo a guiſa di 
cancelli. Ma queſta è una molta ſtrana eti- 


mologia, che doveſſe prendere il Cancelliere. 
| il 
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II ſuo nome piu toſto da cid cb egli disfa, 
ehe da quello che fa. Meglio interpre- 


tarono Caſſiodoro e Agatia, che lo de- 


rivarono à Cancellis; poichè dovendo queſto 
ufficiale ſopratendere alla ſpedizione di tutti 


i reſcritti del Prineipe, ſentire tutti coloro, 


che gli preſentavano i memoriali, acciochè 


non foſſo premuto dal popolo, ed all' incon- 


tro da tutti foſſe veduto, ſoleva ſtare fra 
Cancelli, ſiccome ſi praticava in Roma ed in 
Francia; ond è che Tertulliano foleva dire; 
Cancellos non adoro, ſubſellia non contun- 
do.“ Iſtoria 830 di Napoli, tom. 2. 


P. 200. Edit. 1762; 


Ibid. line 18. The progreſs of equitable 


Jjuriſd:fion ſeems to have been in this man- 


ner.] See the Articuli 9 85 Chartas paſſim. 
2 nine. 


page 282. line laſt. In thoſe days ſprung 
feoffments to uſes.) See Lord Bacon's read- 


ing on the Statute. 1 Lord Raym. 291. 


and 1 Co. 101, b. 
3 Page 
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Page 283. line 8. The common divifion of 
fraud, accident, and truſt.) See 2 Eq. Caf. 
abrid. p. 243- cap. 11. and the. gas; 
there ſubjoined. 


Page 284. line 16. The general ground of 
going into equity is the want of remedy at law.] 
Lord Talbot has well explained this in the 
Caſes of Heard v. Stamford Forrefters, 
Caſes 174. And in Morrice, Vid. Bank of 
England, Ibid. 222. | | 


Page 285. line 15. A recovery in one 
action at law, will be for ever @ bar to a. 
recovery in another.) To this there is only 


one exception, that of Eje&ments,” 


which, however, is become the principal 
mode of trying titles to land at this day: 
and as it does not appear that the reaſon of 
an „ ejeftment being never final,” is any 
where laid down in the books, though the 
poſition is frequent, it may-not be amiſs to 
conſider it in a few words. The reaſon'why 
it is not, or can not be final, ſeems to be 

-, Fo 


= 4 
_ 
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this that it is impoſſible from the 


Krucure of the record in this action, to 
plead a former in bar of another ejectment 


brought;” becauſe, 1. The plaintiff and 


defendant are nominal, and exiſt in moſt 
caſes on record only : . and conſequently 
may be changed in a new action. But the 
identity, both of plaintiff and defendant, 


muſt be averred in pleading à former 


action in bar. a. The term demiſed may 
be laid many different ways. An eject- 
ment however, though in its nature not 
final at low, is capable of being ſo in 
equity : and it appears from ſeveral autho- 
rities, that the court of Chancery. will, on 
proper grounds, grant a perpetual injunc- 


tion; and not permit the poſſeſſion of lands 


to be diſturbed by a vain inceſſant litiga- 


tion of the ſame queſtion. See the Caſes 


of the E. of Bath and Sherwin, 2 Eq. Ca. 
Abr. and Leighton v. Leighton, 1 Will. 
67 1. and 2 Stra. 404. It may further be 


obſerved, that as the plaintiff is not to be 
concluded by a ſingle defective trial in 


en? 7 ben, 


m_— 
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ejectment, even though a judgment has 
been had conſequential to the trial: ſo in 
every other caſe © before a judgment is 
ſigned,“ either party may have a new trial, 
where the firſt appears to the court to have 
been defective. And that being ſo very 
remedial a proviſion, (and what for a long 
time has been ſo liberally adopted in courts 
of law,) is a very good reaſon why, in every 
other caſe, a judgment once had, ſhould 
be a perpetual bar to a recovery in another 
action on the ſame ſpecific merits. | 


4 


Page 287. line 4. A priſoner who bar 
once bad à verdict paſſed on him, can never 
have a ſecond for the fame offence.) Nothing 
is ſo clear, as that no one ſhall be ried 
twice for the ſame offence; but till a ver- 
dict, either of acquittal or conviction is 
given, no trial has been had. A remark- 
able inſtance to illuſtrate this, happened at 
Dorcheſter Summer Aſſize, 1763: no ac- 
count of which being in print, may be added 
here. One Gould and his wiſe were indicted 
. for 


192 NOTES ON 


for the murder of a pariſh apprentice ; at 
the trial, before all the witneſſes indorſed 
on the indictment had gone through theit 
evidence, one of the jury dropped down iti 
a fit, and was carried out of court; but not 
being in cuſtody of a bailiff, the whole jury 
was neceſſarily diſchatged. The judges on 
that aſſize were both clearly of opinion, 
that the priſoners were not diſcharged by 
this accident, this being no trial at all: 
but as the caſe 1 was uncommon, if not new, 
the priſoners were remanded till the next 
aſſige, in order to lay the caſe, in the mean 
_ _ime, before the e twelve judges. The twelve 
judges were afterwards unanimouſly of opt 
nion, that the accident which happened to the 
Juror w. juror was no bar to any future trial: the 
priſoners were accordingly tried at at the next 
Lent Aſſize, and acquitted on evidence. 
At the time the accident happened, and 
the jury were diſcharged, it was contended 
by the priſoner's counſel, that the priſoners 
were abſolutely diſcharged by this event, 


* could not have their lives brought again 
i 5 into 
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into jeopardy; and Eliz. Meadow's Caſe 
in Mr. J. Foſter's Diſcour. p. 76. was in- 
ſiſted on as an authority. She was ſeized 
with pangs of labour during her trial, and 
was thereupon ordered back to priſon, and 


ä —— . ee LEAS 


the Jury diſcharged. | But J. Foſter ſaid 
afterwards, in talking over the above caſe, 
that (though he had by accident omitted, it 
in his wh, ge report) her pains going off, 


— — — 


" ment that very ſeffion. 


Page 289. line 14. But the offence is 
double.) The natural grounds of the State 
having a right to puniſh a crime, where 
the party injured gives up his right to ſatis- 
faction; or of the State having a right to 
pardon the crime, where the right of ſatis- 
faction remains in the party injured, is well 
explained by Burlamaqui, liv. I. part 2. 
c. 10. $11. And ſee the difference be- 
tween civil Satisfaction and Puniſhment, 
Ibid. Vol. ii. b. 3. c. 4. $ 14. and M. Bec- 


caria, c. 29. p. 139. a 
Vor. IV. O * 


6 
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Page 291. line 2. The wniverſal grada- 
tion of appeal.) The right of appeal in 
every caſe, and the ſubordination of appeals, 
is finely touched on in many . conſiderable 
authorities. K. and Knollys, 1 Ld. Raym. 
x5. Dr. Bentley's Caſe, 1 Stra. 565. Lord 


'  Derby's Caſe, 1 Peer Will. 330. Dr. Groen- 


valr's Caſe, 1 Lord Raym. 469. 


_ Thid. line 11. Fitbout this reſerva- 
tion.) It may be obſerved the remedy of 
appeal was deviſed in the early ages of the 
world, and indeed ſeems coeval with that of 
the delegation of Judicature to inferior pow- 
WE: It was Jethro's counſel to Moſes ; and 


Moſes, himſelf under divine inſpiration, ap- 


Do — 


— Exod, c. 18. v. 22. to the 


wth 292. fine 12. Writs of Certiorari 


ee ee 2 Lord . | 
336. 


_ Page 293. line 15. The caſe of College 
 Fiftors, as landing without appeal.] See 
9 Parkinſon's 


DIALOGUE IM. 9g. 


Parkinſoti's Caſe, Carth. 92. Philips and 
Bury in many of the Law Books, and the 
late Caſe of St. John's College, v. Tod- 
dington and the Bp. of Ely, in Sif J. Bur- 
tow's 1ſt Vol: and note to p. 291. 


Page 296. line 4. There is ſomething ſo 
noble in this laft great ftage of Apptil.] The 
exceptions that Sir W. Temple ſays were 
taken to ſome particulars of it in his time, 
have been in many reſpects guarded againſt 
by fubſequent regulations, and in general 
prevented by the courſe of education. See Sir 
W. Temples Works, Vol. i. fol. 269. That 
paſſage is confidered by Bp, Ellys in his 
Tracts, — Liberty, p. 4% &. 


Page 297. line 21. Doffitutiont of dreumg] 
The antiquity of this inſtitution is conſider- 
ed in Lord Ch. J. Hales Hiſtory of the . 
Common Law, c. 7. p. 147. And his av | 
thority:refied on in the Hiſtory of the reigh. . 
of King Henry the Second, Vol it p. 


* See afterward, note to p. 1 
3 Page 
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Page 299. line 5. Romans probibited ” 
Judge, &c.] That is the Aſſeſſor. See 
Wood's Imper. Inſtitute, fol. 296. The 
ſame, it ſeems, is the antient law of China. 
Volt. Hiſt. Univerſ. Vol. xiv. p. 174. 


Page 300. line 9. Made penal by the 
fiat. Rich. II.] The ſeveral Statutes here 
alluded to, are the 8 Rich. II. c. 2. the 
33 Hen. VIII. and the 12 Geo. II. 
5 302. line 17. t may be diffcul to 
ſay how antient this inſtitution is.] At the 
time of writing this Dialogue, it was meant 
to leave this point to the poſſible ecclairciſſe- 
ment of the noble Hiſtorian (who had not 
then publiſhed the latter part) of Henry the 
(Sons, in whoſe reign the inſtitution of 
Circuits has been commonly ſuppoſed to 
[ms But the records there cited from 
| Madox, plainly prove that the inſtiriition of 
Juſtices in Eyre, which is the undoubted 
original of that of Circuits, is of a much 
higher, and indeed, as Mr. Madox con- 


cludes, 


. .." & | 
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_cludes, of unknown antiquity. See Madox 
Hiſt. Excheq. c. 3. § 12. p. 84. firſt edi- 
tion. 


Page 304. line 8. The Pat. of Mefmin-: 
fer.) Weſtmin. 2. c. 30. in 2 Inſt. 423, 


Page 305. line 21. Milton.] In his Al- 
legro. 


Page 307. line 3. Sir H. Spelman ſays.] 
In his Remains, p. 49. on the antient Go-, 
vernment of England — To what has been 
touched on in the Dialogue, may be added, 
| that the diſtribution of the eccleſiaſtical ſtats 
has. a great analogy to that of the civil po- 
lity, the latter being divided into counties, 
hundreds, tythings, hamlets, vills: the 
eccleſiaſtical into provinces, dioceſes, arch- 
deaconries, pariſhes. Though i it may be ob- 
— ſerved, dioceſe (as its original import will 
ſufficiently warrant) has been uſed in old 
laws for the civil ſtate of England itſelf, as 

O 3 in 


96 NOTES ON 


in Stat, 14. & +5. Hen. VIII. cap. 5s, 
. eee of Phyſicians; 


Page 313- line 11. As Tully bas ſaid.) 
Ia his Oration pra Milone, edit. Oliver, 3. 


Page 314. line 21 a perſon way quit 
bis native country for ever, &c,) But it 
— can never diveſt him- 

ſelf of his native allegiance to his country; 
ſo that he muſt be deemed a rebel if he 
fights againſt it, not any enemy, See Cal- 
vin's Caſe, 7 Co. and a Letter from Sir 
Leoline Jenkins to Sir W. Temple upon 
this fubject. Sir Leol. Jenk. Levers, Vol. 
I. p. 712. 


| Page 316. line 6. The C t enables 
ths Bly » rei wel, & png caſes, 
| departing ihe kingdom.) Lord Eh. J. 
Hale's Analyf. 19. The law books are full 
enough of inſtances of the writ of © ne 
exeat regno: In fome caſts it has been 
* expedient to make & particular 


prov iſion 
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proviſion by act of Parliament, as in 172 i, 
to reſtrain the South-ſea directors ; ad in 
1733, to prevent the truſtees of the Cha- 
ritable Corporation from quitting the king- 


| Page 317. line 17. Where foreign laws 
are the grounds of the contrafts.) See many 


inftances in Robinſon and Bland, 2 Bur- 


rows; and the caſe of the French Will in 
Shower's Caſes in Perliament, and the 
Jewiſh Marriage Settlement in Dom” Proc? 
1762. 


page * line 14. The caſt in which this 


Point aroſe.} Alluding to the caſs of Ro- 
binſon and Bland, ſince reported by Sir J. 
Burrow, in his ſecond Volume. At the 


ſtance of a much more alarming nature aroſe 
——— the marriage 


time of writing this Dialogue, a ſimilar in- 


Into Scotland merely to evade the 3 i® and 


-*< ia ee . — wy, — 


_there celebrated, ms valld within that act? 


04 The 
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The apprehenſions of the world on this ſub⸗ 
ze& have been ſince quieted by a folemn 


—_— * 


{_determination of the Court of Delegates ; the 
ö 


Judges being clearly of opinion, that the 
Legiſlature itſelf, by the proviſo in the act, 
had abſolutely excepted all marriages in 


Scotland, and not left it in the power of 


1 __ 


conſtruction to ſay what marriages | were 


good in S -otland, and. what not. T his was 
— at Serjeant's Inn, in the caſe of 
Copton, appellant, v. Bearcroft, 1 
ent, Feb, 4, * 


A * 


- Ibid. line laſt. Will give credit to the pro- 
ceedings of foreign courts, &c.] Carthew, 
32. and 2 Eq. Ca. Abrid. 475. and other 

authorities. And in a late Caſe in the 

Houſe of Lords, March 4, 1771, the de- 
termination turned on the general principle 
of the credit ex comitate to be given 
to foreign competent juriſdictions, the 
Lords declaring by their decree, that the 

| judgment of the ſupreme Court in Jamaica 


„ 


ought Fro be received i in Scotland, as evi- 


dence 


4 
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dence prima facie of the debt: and that it 
"Tied on the other ſide to impeach the juſtice 
of it.” Sinclair, v. Fraſer et AP, See hikes 
wiſe many Caſes in Vezey, and other late 
Reports. 


Page 319. line 18. Lord er 29 
this * In 3 Inſt. 180. | 


Page 320. line laſt. Bp. Burnet, I re- 
member, relates his own caſe.] 2 Hiſt. 729, 


hk 323. line 1. Same as nents an 
enemy's ſhip into a neutral port.) Ipſum 
hoſtis territorium ingredi et ibi prædam 
agere ratio belli permittit. In medio 
Mari, utpote nullius territorio, id ipſum 
licet: in territorio utriuſque amici qui hoſ- 
tem agit, agit et adverſus Principem qui 
ibi imperat, et omnem vim a quocumque 
factam legibus coercet, &c. ſays Bynket- 
ſhoek, in his Queſt, "ou Publici, b. t. 
6 „. 


Page 
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Premio. 


Ibid. line 12. All along ths coi 
See the note to p. 26. 


Page 332. line 18. Atalantis.] n 
a fragment of Lord Bacon's under that 


Page 326. line 18. Lord Hale.) In his 


has been ſince done with higher finiſhing 
in the laſt chaprer of the 4th Volume of the 
Commentaries, not publiſhed at the time of 
writing the Dialogue b 

Page 334- line 12. Ariftotle and Salluſt.] 


Ariſtotle Polit. lib. 2. f 8. p. 44. Edit. 


Francfort, Ts apyaiu vours Nav anther 
t 26, Rat ape - - - - ETHOH os Tapmrav. 
And Salluſt Bell. Catil. ſect. 6. and ſect. g. 


Settlements in America, Vol. i. p. 181. 
And in China, their whole policy is founded 
5 | rather 


Page 324. line 7. 4s Twill did, ſpeating 
of Plato.) In his 3d Book de Legibus in 


Hiſtory of the Common Law — But this 


— 
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rather on family government than poſitive | 
Law, as Monteſquieu, Voltaire (Vol. ii. 
p- 28.) and other writers obſerve. 


Page 335. line 9. One reaſon why many | 
Antient States were averſe to Commerce.) See | 

an ingenious Diſſertation on this ſubject in 
Dr. Taylor's Elements of the Civil Law, | 
p. 496. and the Duc de Sully's reaſon- 
ing with Hen. IV. livre 6. of his Me- 
moires. . 


i 
| 


Page 336. line 4. For à Fable.) Ab 
luding to the Fable of the Bees, which is 
Minute Philoſopher, 


—— == 


Page 327+ line 4. Perfian School of Fuſ- 
tice.] Alluding to Xenophon's Account of 
the Schools of Equity among the ancient 
Perſians. or ue ds Taidss as Ta Iidacoxatat 
Gorrwures, drayua pavlavorres Fiaiorurny* 
Aty8o1v ors v1 TETO pyovrai, WaTtp Tap nu. 
era pap pare Hab He, &c. &c. Their 

children 
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children i in the Schools paſs their time in learn 
ing the principles of Juſtice; and (as it is 
affirmed) are ſent there for that particular 
purpoſe, as with us, to acquire learning. 
Edit. Hutch. p. 9. Cyri Inſt. This admi- 
rable Inſtitution of theirs is touched on in 
|| paper in the Spectator, - on 3 N 


Vol. v. Numb. 337. 
I can not conclude the whole benen 


chan with that fine reflection of Tacitus on 
the Domeſtic conduct of Agricola. — Ani- 


morum Frovincir prudens, amulgue doc- 


=_ 2 iojurir ſequerentur, Juſas bello- 
rum ſtatuit exſcindere. A ſe ſuiſque orſus, 
primum domum ſuam coercuit ; quod ple- 
riſque haud minus arduum eſt, quam Pro- 
vinciam regere. Vit. Agric. 8 19. p. 468, 
Edit. Gronov. | 
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